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i 
STATEMENT OF QUESTIONS PRESENTED 


An independent producer-natural gas company filed for 
increases in rates to an interstate pipeline company pursu- 
ant to § 4(d) of the Natural Gas Act; the increased rates 
were suspended by the Federal Power Commission until 
such time as made effective in the manner prescribed by the 
Act because the increased rates were not shown to be jus- 
tified and may have been unlawful; the Commission then 
permitted the increased rates to be made effective and col- 
lected subject to an undertaking by the independent pro- 
ducer to refund any portion found not justified by the 
Commission in its decision; a hearing was held under § 
4(e) of the Act at which there was no cost, rate base or 
financial evidence or evidence of revenue requirements pre- 
sented, either to support the proposed increases or to be 
used as a point of departure or basis of comparison to test 
their justness and reasonableness; the Commission found 
that the proposed rates were just and reasonable to the con- 
suming public, and terminated the proceeding and permitted 
the increases to remain in effect not subject to refund— 
under these facts the questions presented are: 

(1) Did the Commission lawfully find that the propos- 
ed increased rates are just and reasonable, lawfully term- 
inate the proceedings and permit the increases to remain 
in effect without obligation to refund? 

(2) Are the Commission’s findings that the proposed 
increased rates are just and reasonable supported by sub- 
stantial evidence? 

(3) Does the Commission, three years after the hear- 
ing ended, have discretion to terminate the rate proceed- 
ings and permit the increased rates to be collected without 
obligation to refund without a finding that the rates are 
just and reasonable? 
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INDEX 


Statement of question presented 
Jurisdictional statement 


Under § 4 of the Natural Gas Act and the appli- 
cable cases, the Commission could not lawfully 
find that Shamrock’s rates “are just and reason- 
able to the consuming public” because there was 
no rate base evidence or financial evidence to 
show the results of Shamrock’s operations or its 
revenue requirements either to support the pro- 
posed increases or to serve as a point of departure 
in testing their justness and reasonableness. Its 
order terminating proceedings is therefore erron- 
eous as a matter of law 

The Commission’s findings that Shamrock’s pro- 
posed rates were “just and reasonable to the con- 
suming public” are not supported by substantial 


The Commission’s contention that having once 
ordered a hearing into the lawfulness of a rate 
increase pursuant to Section 4(e) of the Natural 
Gas Act it can, almost four years later, terminate 
that proceeding without any finding as to whether 
the rates are just and reasonable is wholly un- 
tenable as a matter of law 


Appendix—Relevant parts of statute and regulations 
involved 
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IN THE 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT | 
No. 15452 


MINNEAPOLIS GAS COMPANY 
Petitioner 
vs. 


FEDERAL POWER COMMISSION 


Respondent 


ON PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL POWER COMMISSION 


JURISDICTIONAL STATEMENT 


This proceeding is brought by a petition filed pursuant 
to the provisions of § 19(b) of the Natural Gas Act, Act of 
June 21, 1938, c. 556, § 19, 52 Stat. 831, as amended Aug. 
28, 1958, § 19, 72 Stat. 947, 15 U.S.C. § 717r(b). 

In 1955 The Shamrock Oil and Gas Company (“Sham- 
rock”), an independent producer’ which is a natural gas 


2 The Natural Gas Act is hereafter cited as “— U.S.C. § —” and is 
sometimes hereafter referred to as the “Act”. 


2 An “independent producer” is defined in § 154.91 of the Federal 
Power Commission’s Rules and Regulations, 18 CFR. § 154.9. 
(1958 Supp.), as aaa 

“(a) Definition. 


transports natural gas in interstate commerce or 
interstate commerce for resale, but who is not primarily 
Gpereticn: Ot am inssriesse pipaitae.™ 
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company within the meaning of § 2(6) of the Act, 15 
U.S.C. § 717a(6), filed two notices pursuant to § 4(d) of 
the Act, 15 U.S.C. § 717c(d), with the Respondent Feder- 
al Power Commission (“Commission”) in Docket Nos. 
G-9146 and G-9498 for increased rates and charges on 
sales of natural gas to Northern Natural Gas Company 
(“Northern”), an interstate pipeline (R. 289-95; 356-59). 

The Commission ordered a hearing as to the lawfulness 
of the proposed increases and suspended their use pending 
a decision thereon by an order issued July 19, 1955, in 
Docket No. G-9146 (R. 368-69) and an order issued Oc- 
tober 18, 1955, in Docket No. G-9498 (R. 371-72). The 
proceedings were consolidated for hearing by the Com- 
mission’s order issued March 29, 1956 (R. 398-99). 

Petitioner Minneapolis Gas Company (“Minneapolis”), 
a local gas distributor which purchases its entire gas supply 
from Northern, applied to intervene in the consolidated 
proceeding (R. 410-15) and became a party thereto by 
the Commission’s order permitting intervention issued July 
13, 1956 (R. 441). 

On August 6, 1959, the Commission issued its Order 
Terminating Proceedings which ended the rate proceed- 
ings and permitted the proposed increases to remain in 
effect without obligation to refund (R. 772-78). Minne- 
apolis timely filed an Application for Rehearing with the 
Commission on September 4, 1959 (R. 780-90). Re- 
hearing was denied by the Commission’s order without 
opinion issued October 2, 1959 (R. 791-92); the Commis- 
sion’s Opinion No. 332 on the denial of rehearing was 
later issued on November 20, 1959 (R. 794-808). 

Minneapolis duly filed in this court on December 1, 
1959, within 60 days after the Commission’s order denying 
rehearing, its Petition for Review pursuant to § 19(b) of 
the Natural Gas Act, 15 U.S.C. § 717r(b). 


3 
STATEMENT OF THE CASE 

This case concerns the validity of an order of the Com- 
mission which terminated a pending rate proceeding un- 
der § 4(e) of the Natural Gas Act, 15 U.S.C. § 717c(e), 
on the proposed increased rates of an independent produc- 
er for sales to an interstate pipeline and permitted the in- 
creases to remain in effect, without obligation to refund, 
as the just, reasonable and lawful rates. 


The applications by Shamrock 


On June 20, 1955, Shamrock filed with the Commission 
Supplement No. 2 to its FPC Gas Rate Schedule No. 2. 
Supplement No. 2 included an increase in price from 8¢ 
to 9¢ per Mcf, effective July 1, 1955, based on a provision 
in the basic contract for a periodic increase in rates (R. 
289-94). By order issued July 19, 1955, in Docket No. 
G-9146, the Commission suspended Supplement No. 2 un- 
til December 21, 1955, insofar as it pertained to the pro- 


ed rates and charges (R. 368-69).° 


3 The Commission’s order read in part (R. 368-69): 
“The increased rates and charges proposed in the aforesaid filing 
have not been shown to be justified, and may be unjust, unreasonable, 
unduly discriminatory, or preferential, or otherwise unlawful. [R. 368. 


“The Commission finds: 


“It is necessary and proper in the public interest and to ai 
enforcement of the provisions of the Natural Gas Act that 
hearing concerning the lawfulness of 


“# © © [the proposed periodic 
hereby is suspended and the use thereof deferred until December 21, 
1955, and until such further time.as it is made effective in the manner 
prescribed by the Natural Gas Act.” (Emphasis added.) 
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Shamrock’s FPC Gas Rate Schedule No. 2 is a basic 
contract, dated September 26, 1949, between Shamrock as 
seller and Northern as buyer for the sale of dry sour gas* 
from the West Panhandle Field of Texas for 20 years. The 
volume of gas to be delivered is approximately 10,215,000 
Mcf per year to the extent that such volume is available. 
The basic contract provided for an initial contract price of 
8¢ per Mcf for the first five years, with an automatic escala- 
tion to 9¢ for the remainder of the 20-year contract term. 
Supplement No. 2 is the proposed increase in rates to 9¢ 
per Mcf based upon this escalation provision. (R. 172-73.) 

On September 20, 1955, Shamrock filed with the Com- 
mission Supplement No. 3 to its FPC Gas Rate Schedule 
No. 3. Supplement No. 3 provided for an increase in price 
from 9¢ to 10¢, effective December 1, 1955, based on a 
periodic rate increase provision in the basic contract. By 
order issued October 18, 1955, in Docket No. G-9498, the 
Commission suspended the use of the increased rates until 
May 1, 1956, and ordered that a hearing be held as to the 
lawfulness of the proposed increased rates and charges (R. 
371-72). 

Shamrock’s FPC Gas Rate Schedule No. 3 is a basic 
contract dated April 14, 1951, between Shamrock, as sell- 
er, and Northern, as buyer, for the sale of casinghead gas® 
from the West Panhandle Field of Texas until July 1, 1970. 


6 ion order was similar in language to that issued in Docket 


This suspension 
No. G-9146—see footnote 3, above. 


6 “Casinghead gas” is gas produced with oil from oil wells as distin- 
guished from gas produced from gas wells (R. 19). 
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The volume of gas to be delivered under this contract was 
approximately 20,000 Mcf per day until October 31, 1951, 
and up to 40,000 Mcf per day thereafter. The contract 
provided for an initial price of 9¢ per Mcf through No- 
vember 30, 1955, with an automatic escalation to 10¢ per 
Mcf thereafter. Supplement No. 3 constitutes the proposed 
increase in rates to 10¢ per Mcf based upon this escalation 
provision. (R. 174-75.) 

Subject to a corporate undertaking to assure refunds of 
any excess charges ultimately found by the Commission 
not to be justified, Shamrock has been collecting the in- 
creased rates in Docket No. G-9146 since December 21, 
1955, and in Docket No. G-9498 since May 1, 1956 (R. 
392-96; 442-44, 448-50). From these dates until August 
6, 1959, the date of the Commission’s Order Terminating 
Proceedings, Shamrock collected a total of $608,- 
110.94 subject to refund—$223,634.73 in Docket No. 
G-9146 and $384,476.21 in Docket No. G-9498. Of this 
total, about 21% or $121,622 has been paid by Minne- 
apolis via rates paid to Northern. 


Status of Minneapolis 


In May, 1956, when its Petition in Intervention was 
filed herein, Minneapolis distributed natural gas to about 
195,000 retail customers in the City of Minneapolis and 
environs in the State of Minnesota. It was the largest resale 
customer on Northern’s system with a contract demand 
volume’ of 237,000 Mef per day, 21% of Northern’s total 
sales for resale (R. 410). 

Currently, Minneapolis serves about 215,000 retail cus- 
tomers and has a contract demand volume of 277,000 Mcf 
per day. It still purchases about 21% of Northern’s total 
t 7 “Contract demand volume” is the agreed maximum daily volume of 


gas that Northern is obligated to deliver and a utility customer is en- 
titled to received. 
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sales for resale and is the largest customer on Northern’s 
system. 


The proceedings before the Presiding Examiner 


A one-day hearing was held before the Presiding Ex- 
aminer on July 25, 1956. Shamrock sponsored three wit- 
nesses and 17 exhibits. No rate base or cost evidence or 
evidence of Shamrock’s revenue requirements was offered 
either in support of the increased rates or for comparative 
purposes to test the reasonableness of the escalated prices 
(R. 574, 773, 794, 806, 808). 

At the conclusion of Shamrock’s case-in-chief, the Com- 
mission Staff Counsel made a motion to dismiss the pro- 
ceedings and disallow the proposed rate increases on the 
grounds that (1) Shamrock had not discharged its bur- 
den of proof imposed by § 4(e) of the Natural Gas Act, 
15 U.S.C. § 717c(e); and, (2) the record did not furnish 
a basis upon which the Commission could make a deter- 
mination as to the justness and reasonableness of the pro- 
posed increased rates (R. 132-33). Minneapolis joined in 
the motion (R. 136). All parties then rested without cross- 
examination of Shamrock’s witnesses or the offer of any 
further evidence (R. 136-37). 

On the same day Shamrock filed with the Commission 
a motion to terminate the proceedings for lack of jurisdic- 
tion on the ground that the proposed rate increases result- 
ed from periodic fixed escalation provisions in the basic 
contracts (R. 451-58). The Commission later referred this 
motion to the Presiding Examiner for disposition in his 
initial decision by order issued August 21, 1956 (R. 472). 


The Presiding Examiner’s Decision 


The Presiding Examiner rendered his decision on May 
21, 1957, dismissing the rate increase applications and 
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denying Shamrock’s motion to terminate the proceedings 
(R. 568-77). The Examiner held that Shamrock failed’ to 
offer any cost or rate base evidence or evidence of revenue 
requirements and had not met the burden of proof impos- 
ed upon it by § 4(e) of the Act, 15 U.S.C. § 717¢(e), to 
show that its increased rates were just and reasonable (R. 
574-76). 


The Commissioner’s Order Terminating the Proceedings 

Exceptions to the Presiding Examiner’s decision were 
filed by Shamrock on June 20, 1957 (R. 587-615). 

Over two years later, on August 6, 1959, the Commis- 
sion® issued its Order Terminating Proceedings in which 
it reversed the Presiding Examiner and found that the 
proposed rate increases were just and reasonable—notwith- 
standing that there was no cost evidence in the record— 
and permitted them to remain in effect (R. 772-77). 

The basis of the Commission’s decision was “that the 
increased rates * * * are somewhat below the prevailing 
prices in the area” (R. 774) and “other factors than field 
prices which weigh heavily in * * * [its] determination to 
terminate these proceedings” (R. 775). These others factors 
were: 
(1) “the small increase requested” (R. 775); 

(2) “the fact that it is the only increase provided for in 
the contract during its 20-year term” (R. 775); 

(3) “the evidence of increased costs to Shamrock since 
the contract was executed and the need for still further 
investments in the future” (R. 775)°; and 


8 By Commissioners Jerome K. Kuykendall, Chairman; Frederick Stueck, 
Arthur Kline and John B. Hussey. 


the past or would be in the future, The evidence introduced only in- 
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(4) “the number of independent producer rate cases 
before us makes it imperative that we dispose of those 
cases, like the present ones, where we feel there is little or 
nothing to be gained from further proceedings” (R. 776). 


The Commission’s Order Denying Rehearing and Opinion 
No. 332 


Minneapolis duly filed its Application for Rehearing 
with the Commission on September 4, 1959 (R. 780-88) 
which the Commission denied by order without opinion 
issued on October 2, 1959 (R. 791-92). Commissioner 
William R. Connole dissented from the order. The Com- 
mission stated that the reasons for its denial of rehearing 
would be “best set forth in an opinion to be hereafter is- 
sued” (R. 792). 

The Commission’s Opinion No. 332 on the denial of 
rehearing was issued over two months later, on November 
4, 1959 (R. 794-98). Commissioner Connole dissented 
in a 10-page opinion (R. 799-808). In addition to re- 
stating and elaborating the grounds previously given for its 
Order Terminating Proceedings (R. 794-08), the Com- 
mission added a new, “separate and independent ground 
that * * * [it] had the power to terminate a proceeding of 
this kind without the necessity of making a finding of 
justness and reasonableness” (R. 794, 797-98). 


dicated information regarding physical facts of Shamrock’s 
deliveries of gas to Northern, such as the following: 


the number of connected wells (R. 39, 148); 

the length of gas gathering lines (R. 40-1, 149); 

the amount of installed horsepower needed for compression 
facilities (R. 41-2, 150; 44-5, 151); 

the location of gathering and delivery facilities (R. 46-7, 152); 
production and delivery la in Mef (R. 56-7, 153; 58-9, 
154; 62-4, 155; 69-70, » 157-59); and 

the average wellhead pressure of the sour gas wells (R. 65-7, 
156). 


No dollar amount was shown for any cost or revenue item. 


9 
STATUTE AND REGULATIONS INVOLVED 


The relevant portions of the Natural Gas Act, 15 U.S.C. 
§ 717, et seq., and of the Commission’s Rules and Regula- 
tions, 18 C.F.R. § 1.1, et seq., AG ek Cee tte ae ADCO 
pp. la-1la, below. 


STATEMENT OF POINTS 


1. The Commission erred in concluding on the record 
in these proceedings that the proposed increased rates of 
Shamrock were just and reasonable in compliance with 
the mandate of § 4 of the Natural Gas Act where the 
record did not contain any evidence as to Shamrock’s cost 
of service or rate base or revenue requirements to serve at 
least as a basis of comparison or point of departure as 
required by City of Detroit v. Federal Power Commission, 
97 App. D.C. 260, 230 F. 2d 810 (D.C. Cir. 1955). 


2. The Commission erred in concluding on the record 
in these proceedings that the proposed increased rates of 
Shamrock were just and reasonable in compliance with 
the mandate of § 4 of the Natural Gas Act because there 
is not substantial evidence in the record to show that the 
proposed increased rates are, in fact, needed for a valid 
purpose (e.g., revenues for operating expenses) and that 
they are no more than reasonably necessary for such 
purpose. 

3. The Commission erred in concluding, on the record 
in these proceedings, that, having suspended the proposed. 
increased rates until made effective in the manner pre- 
scribed by the Natural Gas Act and having ordered a 
hearing pursuant to § 4(e) of the Act into the lawfulness 
of the proposed increased rates, it could, almost four years 
later, order termintion of these proceedings without mak- 
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ing any finding as to whether the proposed increased rates 
were just and reasonable. 


SUMMARY OF ARGUMENT 


The essential purpose for the adoption and administra- 
tion of the Natural Gas Act is to protect ultimate consumers 
from exploitation at the hands of natural gas companies. 
This purpose can be accomplished only by limiting natural 
gas companies to the collection of rates for interstate sales 
of natural gas at a just and reasonable level. 

The requirements of the standards for just and reasonable 
rates have been declared by the courts for Commission 
guidance. 

The Commission in this case has flagrantly cast aside 
these standards. It has espoused new standards which, if 
adopted, could render regulation of producer rates wholly 
ineffective. 

The Commission’s order terminating the rate proceed- 
ings herein, and its Opinion No. 332 in support thereof, are 
not based on the substantial evidence required by law; they 
are contrary to the statutory standards of a just and reason- 
able rate because the record in this case is devoid of factual 
data essential to such a finding. 

The Commission’s belated claim in its Opinion No. 332 
that it can terminate a rate proceeding without a finding 
as to just and reasonable rates is violative of the Natural 
Gas Act and Administrative Procedure Act. 
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ARGUMENT 
L 


Under § 4 of the Nataral Gas Act and the applicable 
cases, the Commission could not lawfully find that 
Shamrock’s rates “are just and reasonable to the con- 
suming public” because there was no rate base evi- 
dence or financial evidence to show the results of 
Shamrock’s operations or its revenue requirements, 
either to support the proposed increases or to serve 
as a point of departure, in testing their justness and 
reasonableness. Its order terminating proceedings is 
therefore erroneous as a matter of law. 


“Protection of consumers against exploitation at the 
hands of natural gas companies was the primary aim of 
the Natural Gas Act.” Phillips Petroleum Co. v. State of 
Wisconsin, 347 U. S. 672, 685, 74 S. Ct. 794, 800-801 
(1954). See Federal Power Commission v. Hope Natur- 
al Gas Co., 320 U.S. 591, 610, 64 St. Ct. 281, 291 (1944). 
In furtherance of this purpose, § 4(a) of the Act, 15 U.S.C. 
§ 717c(a)," sets as standards that all rates received by 
natural gas companies for jurisdictional sales shall be 
“just and reasonable”—any such rates which are not, are 
“unlawful”. 

The question of what method of proof or type of evi- 
dence is required in order to meet the “just and reason- 
able” standards of § 4{a) and the applicant’s burden of 
proof under § 4(e) of the Act, 15 U.S.C. § 717c(e)” has 
been dealt with by the courts in four cases which are de- 
terminative of the issue raised under this point of argu- 
20 Hereafter cited as the “Phillips” case. 

11 Hereafter sometimes cited as “§ 4(a)”. 


12 Hereafter sometimes cited as “§ 4(e)”. 
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ment, These cases will therefore be first discussed briefly 
and then applied to the facts here. 

In City of Detroit v. Federal Power Commission, 97 
App. D.C. 260, 230 F. 2d 810 (D.C. Cir. 1955), cert. 
denied, 352 U. S. 829, 77 S. Ct. 37 (1956),* this Court 
held that actual costs must be used at least as a point of 
departure or basis of comparison in fixing rates under 
§ 4 to make certain that the rates allowed are not above 
its “just and reasonable” standards. No legal distinction 
can be made because of the factual difference that, there, 
a pipeline’s rates for its produced gas were involved while, 
here, an independent producer’s rates for its produced gas 
are involved—as the Supreme Court stated in the Phillips 
case (347 U. S. at 685, 74S. Ct. at 800-801): 


“Regulation of sales in interstate commerce for re- 
sale made by a so-called independent producer is 
not essentially different from regulation of such sales 
when made by an affiliate of an interstate pipeline 
company. In both cases, the rates charged may have 
a direct and substantial effect on the price paid by 
the ultimate consumers.” 


The Commission’s order fixing rates for the produced gas, 
based upon a record which did not contain evidence relat- 
ing to the rate-base method,”* was set aside by this Court 


13 Hereafter cited as “City of Detroit”. 


%4In Michigan Consolidated Gas Co, v. Federal Power Commission, 
No. 14975, D.C. Cir., April 29, 1960, this Court said (p. 10, fn. 9): 
“In City of Detroit v. Federal Power Comm'n, 97 App. D.C. 260, 
230 F. 2d 810 (1955), cert. denied, 352 U. S. 829 (1956), this court 
held that Panhandle’s actual cost and not the prevailing field price 
must be used, at least as a point of departure, in fixing rates.” 


25 Defined in City of Detroit, as follows (97 App. D.C. at 263, 230 F. 
2d at 813); 
“e © © Since then [1944], until the instant case, the Commission 
has consistently employed this rate-base method, under which rates 
are considered ‘just and reasonable’ if they will return to the company 
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and the case remanded “to enable the Commission, if it so 
desires, to seek to supplement the record and findings con- 
sistently with the views hereinabove expressed” (97 App. 
D.C. at 269, 230 F. 2d at 819).”* 

The Court, in Bel Oil Corporation v. Federal Power 
Commission, 255 F. 2d 548 (Sth Cir. 1958), cert. denied, 
358 U. S. 804, 79 S. Ct. 47" affirmed the Commission’s 
order dismissing a producer rate increase case for failing 
to sustain its burden of proof under § 4(e) because (255 
F. 2d at 551): 


“No evidence was offered to show the actual cost 


capital costs, as to the return or profits they 
earning under the 8.79 cent rate or which they would 
earn under the 16 cent rate, no evidence to indicate 
whether the rate was necessary to maintain credit 
and to attract capital.” 


Although certiorari 

8, 1956 (352 U. S. 829, 77 S. Ct. 37), further hearings 

been held by the Commission in Docket Nos. G-1116, et al. which were 
involved in the appeal. 


17 Hereafter cited as “Bel Oil”. 
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The case was remanded, however, to give the applicants 
a reasonable opportunity to furnish additional proof. 

The decision in Bel Oil was restated by the same Court, 
ten months later, in Forest Oil Corporation v. Federal 
Power Commission, 263 F. 2d 622 (5th Cir. 1959)” as 
follows (263 F. 2d at 624): 


“* * * As we held in Bel Oil, so we hold here, 
proof that the proposed rate was not higher than the 
going field price of gas from the same or adjacent 
areas, even when coupled with factually unsupported 
conclusionary testimony that this particular price was 
required to provide the incentive needed to encourage 
exploration and development, was not enough to con- 
stitute prima facie proof of justness and reasonable- 
ness of the price. We therefore affirm the Commis- 
sion’s finding to that effect.” 


The Commission’s order which was affirmed in Forest Oil 
also had dismissed an independent producer rate increase 
application for failure of proof where no cost or rate base 
evidence was in the record. As with Bel Oil, this case also 
was remanded for the taking of additional testimony rele- 
vant to the issue of whether the proposed rate was just 
and reasonable. 

The Court in Forest Oil commented on the power of 
the Commission to act in a producer rate case after the ap- 
plicant had met its burden of proof under § 4(e) and after 
there was sufficient evidence in the record to show that 
the proposed rate met the “just and reasonable” standards 
of § 4(a)—that is, after the Commission lawfully “finds 
that a rate is reasonable to the consuming public” (263 
F. 2d at 625): 


18 Hereafter cited as “Forest Oil”. 
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“What we intended there[”] to make clear, and 
what we now say, is: If the Commission finds that a 
rate is reasonable to the consuming public it need 
not reject such rate as not being just and rea- 
sonable merely because it will yield to a particular pro- 
ducer more than the very minimum required by con- 
Stitutional standards or more by way of net yield than 
is returned to another producer in the same well or 
field, especially if such result follows from a con- 
sidered decision by the Commission that a uniform 
price for all the producers of a single well or a single 
field is not only reasonable but is also highly desirable 
for convenience of administration. This is what the 
Commission did in order No. 310, supra.” 


The Commission’s Opinion No. 310 in Pan American 
Petroleum Corp., 19 F.P.C. 463, 23 P.U.R. 3d 176 (1958) 
which was referred to in both Bel Oil and Forest Oil was 
decided two weeks before the decision in Bel Oil. In Pan 
American, the Commission (Commissioner Connole dis- 
senting) approved an increase in rates for 11 independent 
producers based largely on field price data, and, in addi- 
tion, general economic testimony. There were no consumer 
representative interveners which were parties to the case and 
no appeal was taken from the Commission’s decision. 

The fourth case is Episcopal Theological Seminary v. 
Federal Power Commission, 106 App. D.C. 37, 269 F. 2d 
228 (D.C. Cir. 1959), cert. denied, 361 U. S. 895, 80 
S. Ct. 197.” There this Court affirmed the Commission’s 
decision that the producers had not sustained their burden 
of proof under § 4(e) that the increases sought were just 
and reasonable where no evidence was offered regarding 
investment in plant or cost of operations. The necessity of 


29 Gulf Oil Corp. v. Federal Power Commission, 255 F. 2d 556 (Sth 
Cir. 1958). 


20 Hereafter cited as “Episcopal”. 
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evidence of the costs of operations was stated as follows 
(106 App. D.C. at 45, 269 F. 2d at 236): 


“The Commission sustained the examiner’s conclu- 
sion, however, agreeing with him that since petitioners 
‘have wholly failed to offer any evidence respecting 
their investment in plant or their costs of operations,’ 
a fair balance could not be struck between producers 
and consumer interest.” (Footnotes omitted.) 


* * *&* € *€ 


“What the Commission has done is to say that 
petitioners must make a showing as to its operations. 
It seems to us reasonable to make such a requirement. 
The primary aim of the Natural Gas Act is ‘to protect 
consumers against exploitation at the hands of natural 
gas companies.’ One aid to such an aim is to weigh 
the needs of the gas companies by an examination of 
its costs and profits. What better test could there be 
as to the reasonableness of existing or proposed rates 
to a company than a careful analysis of the evidence 
as to its recent earnings? That is one of the elements 
of any rate-testing method.” (Emphasis added.) 


From its review of the City of Detroit - Bel Oil - Forest 
Oil - Episcopal cases, Minneapolis concludes the following 
regarding the type of evidence needed to meet the burden 
of proof requirement under § 4(e) and “just and reason- 
able” standards of § 4(a): 


Section 4(a) declares that only those rates which 
are “just and reasonable” are lawful; § 4(e) states 
that the burden of proving that a proposed rate in- 
‘crease is “just and reasonable” is on the applicant. 
In determining whether the statutory “just and rea- 
sonable standards” are met, the investor and consumer 
interests must be balanced, bearing in mind the basic 

urpose of the Act to protect consumers from exces- 
sive rates. Under any method of proof the resulting 
rates must not be lifted above the “just and reason- 
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able” standards of § 4(a)—as protection to the con- 
sumer—and must not go below the minimum requir- 
ed by constitutional standards—as protection to the 
investor. 


Where a rate increase is proposed to a level 
higher than would have resulted from the tradi- 
tional rate base method and sought to be justified on 
factors of an economic character other than the usual 
needs of a regulated company,” the rate base meth- 
od must be used at least as a point of departure to 
serve as an anchor and give the terms “just and rea- 
sonable” some recognizable meaning. 


Stated otherwise, in a producer rate increase case 
under § 4(e), evidence as to the producer’s investment 
in plant and costs of operations is required so that 
its needs can be weighed by an examination of its 


careful analysis of evidence as to a company’s recent 
earnings is one of the elements of any method to test 
the reasonableness of existing or proposed rates to a 
producer. 

A just and reasonable rate from a company’s point 
of view must meet these criteria: successful 
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Higher rates which result from increases in the cost 
of the usual needs of a regulated company are 
just and reasonable to the consumer so long as. the 

’ increase is in fact needed and is no more in amount 
than is needed for the purpose. 


Where the increases are sought, however, to be 
justified on the basis of factors of an economic nature 
other than items of cost for the usual needs of the 
company,” such factors must be brought by evi- 
dence:and findings into a rational relationship to what 
is “just and reasonable”. That is, there must be evi- 
dence and findings to specifically show that the in- 
crease is in fact needed and that the amount is not more 
than what is needed for the purpose. The amount 
sought must be related to the valid purpose for which 
it is granted. Otherwise it would not be known wheth- 
er a lesser amount was needed (because the rate 
was above the § 4(a) standards) or a greater amount 
was needed (because the rate was too low to yield 
at least the constitutionally guaranteed minimum to 
the company). 


The Commission’s findings that Shamrock’s proposed 
increases were “just and reasonable” are, when tested 
against § 4 of the Natural Gas Act and the City of Detroit - 
Bel Oil - Forest Oil - Episcopal line of cases, erroneous as a 
matter of law. Shamrock had not satisfied its burden of 
proof requirement under § 4(e) and the “just and reason- 
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able” standards of § 4(a) were not met because there was 
no evidence showing that the proposed increases were in 
fact needed and that the amount of them was no more 
than what was needed for a valid purpose. 

The five “factors’* assigned by the Commission as 
the basis for its decision are no support whatsoever for a 
determination of “justness and reasonableness” under § 4. 
There is no evidence or findings to show what the propos- 
ed increases were needed for or that the amount of the 
increase was no more or less than what was needed. As- 
suming, arguendo, that the general evidence regarding the 
physical facts of the deliveries to Northern sponsored 
by Shamrock (see pp. 7-8, fn. 9, above) would qualify as a 
valid purpose or need to support a rate increase, there was 
nothing to indicate the amount of the increase that would 
be necessary to serve that purpose or need and nothing 
to relate the amount of the proposed prices to these assum- 
ed needs. Even assuming a lawful finding that “the rates 
of Shamrock are just and reasonable to the consuming 
public” (R. 775)—which Minneapolis emphatically denies 
—the Commission’s Order Terminating Proceedings is also 
fatally defective as a matter of law because there must be 


23 These “factors” were (R. 775-76): 
q) “the low price of this gas in relation to other prices in the area”; 


makes it imperative that we dispose of those cases, like 
ones, where we feel there is little or nothing to be gained from 
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evidence and findings to show that the rates will protect 
the investor also. by returning to the company a fair return 
on its investment. In the case of an independent produc- 
er of natural gas this would include: 


“* * * The cost to the producer of his interest in 
the gas in place, plus the cost of facilities necessary to 
bring the stream of gas into production, plus a fair 
return on these items of cost, and in addition an 
increment known in the oil and gas business as the 
cost of exploration and development. In effect, this 
item represents the cost of finding potential fields as 
well as the drilling of the dry wells that seems to be 
a necessary part of any continuing oil or gas busi- 
ness. 


Here, there is nothing to show that this standard has been 
met. As stated by Commissioner Connole is his dissent (R. 
806): 

“There was no cost or revenue requirements evi- 
dence in that proceeding [Forest Oil]. Obviously, it 
would be impossible to know whether the producer 
was earning a fair return on its investment, to say 
nothing of whether he was receiving enough for ex- 
ploration and development, without some idea what 
his revenue requirements were, what his investment 
was, what his return ought to be and how much he 
might need for exploration and development. Yet this 
very language is cited by majority to support a con- 
clusion that none of these things is necessary to a 
finding in a rate order.” 


There being no cost or rate-base evidence, financial evi- 
dence or evidence of its revenue requirements showing 
the results of Shamrock’s operations either to support the 
proposed increases in price or to be used as a point of 
departure, it is not possible to find that the proposed rates 


% Forest Oil, 263 F. 2d at 625. 
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were just and reasonable in accordance with § 4 of the 
Natural Gas Act. The Commission’s Order Terminating 
Proceedings is therefore contrary to law and must be re- 
versed. 


0. 


The Commission’s findings that Shamrock’s proposed 
rates were “just and reasonable to the consuming pub- 
lic” are not supported by substantial evidence. 


Aside from the matter that the Commission’s findings 
are contrary to law, they are also erroneous because they 
are not supported by substantial evidence. 

Admittedly, there was no evidence showing Shamrock’s 
costs, rate base, financial results of its operations, or its 
revenue requirements (R. 574, 773, 794, 806, 808). Any 
support for the Commission’s finding that Shamrock’s rates 
are just and reasonable must therefore come from the five 
“factors” (R. 775) cited by the Commission in its Order 
Terminating Proceedings.* These “factors”, either indi- 
vidually or collectively, furnish no support for the Com- 
mission’s finding or Order Terminating Proceedings. They 
do not furnish any basis for a determination of whether 
the proposed increases do not exceed the “just and reason- 
able” standards of § 4(a)—they do not show the valid pur- 
poses or needs for which the proposed increases are need- 
ed and the amounts that will be required for the various 
purposes or needs. 

Because of the importance of this case, each of the fac- 
tors will be considered individually: 

(1) Field price evidence—“the low price of this gas 
in relation to other prices in the area” (R. 774-75). The 
City of Detroit - Bel Oil - Forest Oil - Episcopal cases all 


35 See p. 19, fn. 23, above for a list of them. 
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hold that field price data, even when combined with other 
evidence not related to cost, is not sufficient to prove that 
a proposed increase is “just and reasonable” under § 4. 

The Commission stated, in considering the field price 
data (R. 775): 

“* * * The rate increases here in question were 
suspended when we had only a meager knowledge 
of field prices in the area. We are not now suspend- 
ing increases to these levels of 9¢ or 10¢ in this area, 
and if this matter were now before us for the first 
time as to whether or not we should suspend these 
rates, we would not, with the knowledge we now 
possess, suspend them.” 


What possible relevance can the fact that the Commission 
is not now suspending increases at the levels proposed 
herein have to the justness and reasonableness of Sham- 
rock’s rates filed over four years earlier? It is one 
thing not to suspend an increase today, and quite another 
to find that a proposed rate is “just and reasonable to the 
consuming public” as of four years ago. Under this reason- 
ing practically all proposed price increases would be 
held to be just and reasonable by the Commission, assum- 
ing that the upward spiral of producer prices for natural 
gas and the Commission’s backlog of undecided producer 
rate cases continue. 


(2) Amount of the increase—“the small increase col- 
lected” (R. 775). The one cent increase per Mcf in Sham- 
rock’s rates* amounts to a 12-44% increase in Docket No. 
G-9146 and an 11% increase in Docket No. G-9498. 
Regardless of the size of the increase, however, either in 
cents or percentagewise, this “factor” shows nothing about 
the justness and reasonableness of the new rate. The Com- 


26 The increase in the City of Detroit case under the field price method 
was 1.3 cents per Mcf (97 App. D.C. at 263, 230 F. 2d at 813). 
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mission’s duty under § 4 is to determine that the new rate 
(after the increase) is just and reasonable, not evaluate the 
size of the new increment to be added. If the just and 
reasonable rate in this case were 5¢, the unlawfulness of 
proposed increases would not be cured by the size of the 
increase. 


(3) Number of increases—“the fact that it is the only 
increase provided for in the contract during its 20-year 
term” (R. 775): 

This fact shows nothing about the reasonableness of 
the proposed increases—the question here is whether 
Shamrock’s are just and reasonable, not whether future 
increases are provided for in the contract. 


(4) Increased costs—“the evidence of increased costs 
to Shamrock since the contract was executed and the need 
for still further investments in the future” (R. 775). 

This “evidence” was not of “increased costs” as stated 
by the Commission, but instead only indicated general in- 
formation about some of the physical facts of Shamrock’s 
deliveries to Northern (see pp. 7-8, fn. 9, above). As- 
suming, arguendo, that the evidence showed a valid need 
for more compression facilities, the evidence only showed 
that “additional” compressor facilities would have to 
be installed in the future; no evidence was presented to 
show what amount was needed for that purpose and no 
showing was made that the proposed increases were no 
more than was needed. Also, there was no evidence of 
Shamrock’s recent earnings—so even if it needed more 
money for the installation of additional horsepower (which 
Minneapolis denies), there is no way of knowing whether 
the cost is not offset by a savings in some other facet of 
Shamrock’s operations. 

The same is true of the other items of general evidence 
shown by Shamrock which could possibly have been in- 
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cluded in the Commission’s statement quoted above: the 
need was shown in general terms such as “additional” or 
“more” and the proposed increases were not related to the 
need; therefore, no determination could be made that no 
more was being given than reasonably necessary. 

(5) Administrative convenience—“Furthermore, the 
number of independent producer rate cases before us 
makes it imperative that we dispose of those cases, like 
the present ones, where we feel there is little or nothing to 
be gained from further proceedings” (R. 776). 

To raise the question of what relevance this “factor” 
has to the justness and reasonableness of the rates under 
question here is to answer it: none. 

The solution to the Commission’s backlog of pending 
producer rate cases is to forthwith decide some producer 
rate increase cases in accordance with the principles de- 
clared in the City of Detroit - Bel Oil - Forest Oil - Episcopal 
cases, not unlawfully approve rate increases contrary to 
§ 4 of the Act. In over six years since the Phillips case, 
the Commission has yet to decide a major controversial 
producer rate case”—during this time the Commission 
states it has been “attempting to arrive at a formula by 
which to set rates”—until some cases are decided to serve 
as precedents for the future, the backlog can only continue 
to grow. 

The Commission’s statement that there was “little or 


27 Section 4(e) requires that the Commission shall give to the hearing 
and decision of rate cases where the increases are being collected sub- 


requirement, the Commission issued its Order Terminating Proceed- 
ings herein two years after the case was presented to it and was ripe 
for decision. 
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nothing to be gained from further proceedings” (R. 776) 
cannot possibly serve as evidentiary support for its termina- 
tion of the proceedings and allowing the rates to remain 
in effect not subject to refund. The record did not show, one 
way or the other, whether Shamrock’s proposed rates were 
just and reasonable; the record did show, however, that 
Shamrock had failed to meet its burden of proof under 
§ 4(e). The Commission was therefore required to dismiss 
the rate increase filing and thereby end the proceedings. 

The Commission’s noteworthy desire to terminate these 
proceedings to avoid “wasting the time of our staff and 
expending public money to no good purpose” (R. 797) is 
compatible with the primary purpose of the Natural Gas 
Act to protect consumers from unwarranted price in- 
creases. All the Commission needed to do was dismiss the 
proceedings because Shamrock had failed to meet its bur- 
den of proof under § 4(e) and the City of Detroit line of 
cases—the $608,000 collected by Shamrock subject to re- 
fund would then have to be refunded to the consumer. Cer- 
tainly, so far as the consumer is concerned, this would be 
more than “little or nothing to be gained.” 


28 Along the same lines the Commission stated in its Opinion No. 332 
Be ant wemtac 797 
“Furthermore, the record shows that the chance of accomplishing 
a rate reduction for the benefit of consumers, even on a most com- 
plete record would be almost non-existent.” 
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The Commission’s contention that having once ordered 
a hearing into the lawfulness of a rate increase pur- 
suant to Section 4(e) of the Natural Gas Act it can, 
almost four years later, terminate that proceeding 
without any finding as to whether the rates are just 

~- and reasonable is wholly untenable as a matter of law. 


In its Opinion No. 332, issued November 20, 1959, the 
Commission for the first time enunciated an additional 
“ground” for its Order Terminating Proceedings. This 
ground was stated as follows: 

“In any case, in addition to finding that the rates 
were just and reasonable we rested our decision on 
the separate and independent ground that we had the 
power to terminate a proceeding of this kind with- 
out the necessity of making a finding of justness and 
reasonableness.” (R. 794) 


An examination of the Natural Gas Act, which governs 
the actions of the Commission, and of basic principles of 
the law in regard to judicial review of administrative ac- 
tion reveals this contention of the Commission to be com- 
pletely lacking in merit. In fact the contention is diametric- 
ally opposed to the plain language of the governing statute 
and to applicable elementary principles of law. 

It should be recalled that in July and October of 1955 
the Commission ordered hearings concerning the lawful- 
ness of the proposed rates and charges and suspended their 
use pending a decision thereon. This action was taken 
pursuant to the provisions of § 4 of the Natural 
Gas Act, 15 U.S.C. § 717c. Section 4(a) of the Act pro- 
vides that all rates and charges made by any natural gas 
company shall be “just and reasonable” and that any 
such rate or charge that is not “just and reasonable” is de- 
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clared to be unlawful.” Section 4(e) of the Act provides 
that whenever a new schedule as to rates or charges is 
filed the Commission shall have authority to enter upon a 
hearing concerning the “lawfulness” of such rate or charge 
and, pending such hearing and the decision thereon, to 
suspend the operation of the schedule and defer the use 
of such rate or charge for a period not longer than five 
months beyond the time it would otherwise go into effect.” 
After “full hearings” the Commission may make such or- 
ders with reference to the rate or charge as would be prop- 
er in a proceeding initiated after the rate or charge had 
become effective. At the hearing the burden of proof to 
show that the increased rate or charge is “just and reason- . 
able” is upon the natural-gas company. 

The plain language of the governing statute clearly 
shows that any rate or charge is either “just and reasonable” 
or it is “unlawful”. The hearing ordered by the Commis- 
sion is into the “lawfulness” of the rate or charge and the 
natural-gas company must sustain the burden of proving 
it is “just and reasonable”. The statute which grants the 
Commission its power and which governs the exercise of 
that power clearly requires the Commission to find that a 
rate or charge is just and reasonable before it may issue an 
order allowing the rate or charge to. go into effect. If it 
is not just and reasonable, the rate or charge is unlawful 
and the Commission has no power to allow it to go into 


2° See Appendix, p. la. 

30 See Appendix, pp. 2a-3a. 

31 Jt should be noted that pursuant to Section 4(e) Shamrock has been 
collecting the increased rates subject to corporate undertaking to as- 


sure refunds of any excess charges ultimately found by the Commission 
not to be just and reasonable. See pp. 3-4, above. 
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effect. If there is any finding which the Commission 
must make before it may issue an order allowing a rate 
or charge to go into effect, it is a finding that the rate or 
charge is just and reasonable. This much is clear and un- 
contestable. 

Therefore, the contention of the Commission must be 
that having ordered a hearing to protect the public in- 
terest against unlawful gas rates and charges, it may, al- 
most four years later, terminate the proceeding and 
allow the rates to go into effect without any pos- 
sibility of refund to the consumer and without making 
any findings at all as to the lawfulness of the rates or 
charges. This despite the fact that a full hearing before a 
presiding examiner had been held, the presiding exam- 
iner’s decision had been rendered and the issue was ripe 
for determination by the Commission. 

When the contention of the Commission is thus reduced 
to its essence, it is so repugnant to the developed concepts 
of judicial review of administrative action that the Com- 
mission itself bolts from the proposition.“ The basic 
principle of law governing administrative findings neces- 
sary for judicial review of an administrative agency’s order 
was well stated in Capital Transit Co. v. Public Utilities 
Com’n, 93 App. D.C. 194, 213 F. 2d 176, 187 (1954): 

“The decisions require a commission in a quasi- 
judicial proceeding to make basic findings supported 


statutory mandate. 
be unlawful, it would not have the power to allow them to remain in 
effect. 


33 Opinion No. 332—R. 796—In its attempt to distinguish the Amarillo- 
Borger Express, Inc. line of cases the Commission is forced to admit 
that an agency must set forth “proper reasons” to support its action. 
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by evidence and ultimate findings which flow ration- 
ally from the basic findings—this in order that the 
commission shall itself perform the initial function 
of evaluating the evidence and deciding the issues of 
fact, and in order that the courts, as reviewing tri- 
bunals, can decide whether or not the ultimate deci- 
sion reached by the commission follows as a matter 
of law from the facts found as its basis, and also 
whether or not the facts found have substantial sup- 
port in the evidence. The ‘expertise’ of a commis- 
sion usefully serves it in evaluating the evidence, but 
that expertise can not supply evidence and can not, 
without findings made upon the critical issues before 
it, guide a commission to a rational and lawful de- 
cision.” 


See, United States v. Baltimore & Ohio R. Co., 293 U.S. 
454, 464, 55 S. Ct. 268, 273 (1935); State of Florida v. 
United States, 282 U. S. 194, 215, 51 S. Ct. 199, 125 
(1931); In Re United Corporation, 249 F. 2d 168 (3rd 
Cir. 1957). This principle is applicable to the review which 
Congress has provided in the Natural Gas Act for rate 
orders. Natural Gas Act, § 19(b), 15 U.S.C. § 7177r(b); 
Colorado-W yoming Gas Co. v. Federal Power Commission, 
324 U. S. 626, 65 S. Ct. 850 (1945); State Corp. Com'n of 
Kansas v. Federal Power Commission, 206 F. 2d 690, 
723 (8th Cir. 1953).* It is also noted that the Adminis- 
trative Procedure Act, Act of June 11, 1946, c. 324, 60 
Stat. 237, 5 U.S.C. § 1001 et seq. (1946 ed.), is applicable 
to determinations made by the Federal Power Commission. 
State Corp. Com'n of Kansas v. Federal Power Commission, 
supra. Section 8(b) of that Act requires that all agency 


% Natural Gas Act, § 19(b) reads in part, “* * * The finding of the 
Commission as to the facts, if supported by substantial evidence, shall 
be conclusive.” 
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decisions include a statement of findings and conclusions 
as well as the reasons or basis therefor.” 

A line of cases each of which was appealed from an 
order of the Interstate Commerce Commission vacating a 
suspension order previously granted by that Commission is 
closely analogous to the present situation. Amarillo- 
Borger Express, Inc. v. United States, 138 F. Supp. 411 
(N.D. Tex. 1956); The Long Island Railroad Company 
y. United States, 140 F. Supp. 823 (ED. N.Y. 1956); 
Dixie Carriers v. United States, 143 F. Supp. 844 (S.D. 
Tex. 1956). In Amarillo-Borger, tariffs filed by the rail- 
roads to reduce their rates were ordered suspended while a 
hearing as to the lawfulness of the rates was pending. 
Slightly less than two months later the order of suspension 
was vacated by the Commission. The only finding of the 
Commission at the time of vacation was: 


“It further appearing, that consideration has been 
given to petitions of the respondents requesting vaca- 
tion of the order of suspension, and to replies thereto, 
and good cause appearing therefore:” 


The Commission was to continue its investigation in the 
lawfulness of the rates even though their suspension was 
vacated. The result of the vacation was to put the railroads 
at a competitive advantage over motor carriers while the 
rates were being investigated. The Commission contended 
that the vacation of the suspension was beyond the power 
of review by the court because the granting or denial of a 
suspension was a matter wholly committed to the Inter- 
state Commerce Commission. 

The Court held that the action of the Commission in 
vacating its prior suspension order was subject to review 


355 U.S.C. § 1007(b) provides: “All decisions * * * shall become a part 
of the record and include a statement of (1) findings and conclusions, 
as well as the reasons or basis therefor, upon all the material issues of 
fact, law or discretion presented on the record, * * ” 
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by the Court. The Court further held that the phrase 
“good cause appearing” was not a sufficient finding to 
support vacation of the suspension on judicial review. The 
court stated (138 F. Supp. at 417): 
“If the cryptic phrase ‘good cause appearing’ is a 
sufficient indication of action it will be a self-generat- 
ing bar to any review since ‘the grounds upon which 
an administrative order must be judged are those 
upon which the record discloses that its action was 
based; Securities and Exchange Commission v. Chen- 
ery Corp., 318 U. S. 80, 63 S. Ct. 454, 459, 87 L. Ed. 
626. It is precisely because the scope of judicial re- 
view is so narrowly limited, that administrative agen- 
cies must, in terms beyond the statutory rubric, reveal 
the basis for their action by which to judge whether 
it kas met the elemental standards of our system and 
statutory requirements. A threshhold decision by re- 
viewing court therefore is whether there is a lack, of 
the basic or essential findings required to support 
the Commission’s order’, [citations omitted]” 


In his excellent dissenting opinion (R. 799-808) to Opin- 
ion No. 332 Commissioner Connole points out that a court 
should be even more hesitant to find that the Federal 
Power Commission has the power to terminate a hearing 
that it has ordered into the lawfulness of rates without 
requiring findings than it would be to find that the Inter- 
state Commerce Commission had that power under the 
facts of Amarillo-Borger, supta. This is so because the 
investigation into the lawfulness of the rates was to be 
continued in Amarillo-Borger and because the Interstate 
Commerce Act contains certain reparation powers. The 
Commission in the present proceeding is attempting to 
completely terminate its investigation as to the lawfulness 
of the rates. There are no reparation powers in the Natur- 
al Gas Act and if these proceedings are terminated the 
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consumers will have lost any opportunity they may have 
had to recoup a portion of the rates paid even though they 
should be unlawful. It should be remembered that the prim- 
ary purpose of the Natural Gas Act is to protect the con- 
sumers against excessive gas prices and that the purpose 
of the original order requiring the Commission to enter 
into a hearing as to the lawfulness of the rates was to ac- 
complish this purpose. Federal Power Commission v. Hope 
Natural Gas Co., 320 U.S. 591, 610-612, 64 S. Ct. 281, 291 
(1944). An interpretation of the Natural Gas Act which 
would allow the Commission to terminate a hearing into the 
lawfulness of rates without making any findings, after 
such a hearing has been ordered and after a hearing before 
the presiding examiner has been completed and the latter 
had actually rendered his decision, would frustrate rather 
than further the primary purpose of the Act. It would 
permit the Commission to evade its responsibility in such 
hearings as that responsibility is set forth in the City of 
Detroit - Bel Oil - Forest Oil - Episcopal cases. 

An analysis of the Commission’s “separate and inde- 
pendent” ground that it has the power to “terminate a 
proceeding of this kind without the necessity of making a 
finding of justness and reasonableness” shows that it is 
completely without merit. It is contrary to the express lan- 
guage of the Natural Gas Act. It is contrary to basic, uni- 
versal principles of law governing judicial review of the 
actions of administrative agencies. It is opposed to the fur- 
thering of the primary purpose of the Natural Gas Act— 
the protection of the consumer from excessive gas prices. 
The Order Terminating proceedings can not be sustained 
on the basis of this completely untenable ground. 


IV. 
Importance of this case. 


This is the first producer rate case to reach the courts in 
which the Commission has departed from its long estab- 
lished practice of requiring rate base or cost evidence to 
prove the justness and reasonableness of proposed rate 
increases under § 4 of the Act. If it is affirmed and allowed 
to stand, the primary purpose of the Natural Gas Act, to 
protect consumers against exploitation, will be defeated. 
If the Commission can, as it did in this case, lawfully ap- 
prove proposed producer rate increases without the proof 
of their justness and reasonableness required by § 4 of 
the Act, there will be nothing to prevent it from doing 
the same thing in any other rate increase case regardless 
of the amount involved. 

Unless evidence is required in producer rate cases to 
show a valid purpose for which the increase is sought and 
that the amount of the increase is no more than is rea- 
sonably needed for that purpose so that it can be deter- 
mined that the resulting rates do not exceed the just and 
reasonable standards of § 4(a), the consumer safeguards 
intended by these standards will be gone. As this court 
stated in City of Detroit (97 App. D.C. at 268-69, 230 F. 
2d at 818-19): 

“Unless it [conventional rate-base method] is con- 
tinued to be used at least as a point of departure, the 
whole experience under the Act is discarded and no 
anchor, as it were, is available by which to hold the 
terms ‘just and reasonable’ to some recognizable 
meaning.” 


Three separate grounds are set forth above, each of 
which is sufficient in itself to require a reversal of the 
Commission’s Order Terminating Proceedings. Because of 
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the importance of this case to all consumers of natural gas 
and because of the impact which this case will have on the 
primary purpose of the Natural Gas Act, Minneapolis 
respectfully requests that this Court consider each ground 
for reversal separately so that the Commission will be 
furnished with specific legal guides to follow in deciding 
the many producer rate cases now pending before it. 


CONCLUSION 
Petitioners therefore respectfully request, for the fore- 


going reasons, that (1) the Commission’s Order Terminat- 
ing Proceedings issued August 6, 1959, and its Opinion 
No. 332 issued November 20, 1959, be reversed; and (2) 
these proceedings be remanded to the Commission with 
directions ‘to dismiss the rate increase filings in Docket 
Nos, G-9146 and G-9498 for Shamrock’s failure to meet 
its burden of proof under § 4(e) of the Natural Gas Act 


and to order that the amounts collected by Shamrock pur- 
suant to the proposed increases be refunded. 


Dated June 11, 1960. 
‘Respectfully submitted, 


P. L. FARNAND 
GrorGE C. MASTOR 
410 Roanoke Building 
lis 2, Minnesota 
Counsel for Petitioners 
Of Counsel: 
FARNAND, LEE, MasToR & HART 
410 Roanoke Building 
Minneapolis 2, Minnesota 
GEORGE C. PARDEE 
Metropolitan Utilities District of Omaha 
18th and Harney Streets 
Omaha, Nebraska 
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APPENDIX 


RELEVANT PARTS OF STATUTE AND REGULA- 
TIONS INVOLVED 


1, The relevant parts of the Natural Gas Act, 15 U.S. 
C. § 717, et seq., involved in this proceeding are as fol- 
lows: 


Sec. 4. [15 U. S. C. § 717c] Rates and charges; sched- 
ules; suspension of new rates. 


(a) All rates and charges made, demanded, or 
received by any natural-gas company for or im con- 
nection with the transportation or sale of natural gas 
subject to the jurisdiction of the Commission, and 
all rules and regulations affecting or pertaining to 
such rates or charges, shall be just and reasonable, 
and any such rate or charge that is not just and rea- 
sonable is declared to be unlawful. 


(b) No natural-gas company shall, with respect 
to any transportation or sale of natural gas subject to 
the jurisdiction of the Commission, (1) make or grant 
any undue preference or advantage to any person or 
subject any person to any undue prejudice or dis- 
advantage, or (2) maintain any unreasonable dif- 
ference in rates, charges, service, facilities, or in any 
other respect, either as between localities or as be- 
tween classes of service. 


(c) Under such rules and regulations as the Com- 
mission may prescribe, every natural-gas company 
shall file with the Commission, within such time (not 
less than sixty days from June 21, 1938) and in such 
form as the Commission may designate, and shall 
keep open in convenient form and place for public 
inspection, schedules showing all rates and charges 
for any transportation or sale subject to the jurisdic- 
tion of the Commission, and the classifications, prac- 
tices, and regulations affecting such rates and charges, 
together with all contracts which in any manner af- 
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fect or relate to such rates, charges, classifications, 
and services. 


(d) Unless the Commission otherwise. orders, no 
change shall be made by any natural-gas company 
in any such rate, charge, classification, or service, or 
in any rule, regulation, or contract relating thereto, 
except after thirty days’ notice to the Commission 
and to the public. Such notice shall be given by filing 
with the Commission and keeping open for public 
inspection new schedules stating plainly the change 
or changes to be made in the schedule or schedules 
then in force and the time when the change or 
changes will go into effect. The Commission, for good 
cause shown, may allow changes to take effect with- 
out requiring the thirty days’ notice herein provided 
for by an order specifying the changes so to be made 
and the time when they shall take effect and the man- 
ner in which they shall be filed and published. 


(e) Whenever any such new schedule is filed the 
Commission shall have authority, either upon com- 
plaint of any State, municipality, or State commis- 
sion, or upon its own initiative without complaint, at 
once, and if it so orders, without answer or formal 
pleading by the natural-gas company, but upon rea- 
sonable notice, to enter upon a hearing concerning 
the lawfulness of such rate, charge, classification, or 
service; and, pending such hearing and the decision 
thereon, the Commission, upon filing with such sched- 
ules and delivering to the natural-gas company af- 
fected thereby a statement in writing of its reasons 
for such suspension, may suspend the operation of 
such schedule and defer the use of such rate, charge, 
classification, or service, but not for a longer period 
than five months beyond the time when it would 
otherwise go into effect: Provided, That the Commis- 
sion shall not have authority to suspend the rate, 
charge, classification, or service for the sale of natural 
gas for resale for industrial use only; and after full 
hearings, either completed before or after the rate, 
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charge, classification, or service goes into effect, the 

ission may make such orders with reference 
thereto as would be proper in a proceeding initiated 
after it had become effective. If the proceeding has 
not been concluded and an order made at the expira- 
tion of the suspension period, on motion of the natur- 
al-gas company making the filing, the proposed 
change of rate, charge, classification, or service shall 
go into effect. Where increased rates or charges are 
thus made effective, the Commission may, by order, 
require the natural-gas company to furnish a bond, 
to be approved by the Commission, to refund any 
amounts ordered by the Commission, to keep accur- 
ate accounts in detail of all amounts received by rea- 
son of such increase, specifying by whom and in 
whose behalf such amounts were paid, and, upon com- 
pletion of the hearing and decision, to order such 
natural-gas company to refund, with interest, the por- 
tion of such increased rates or charges by its decision 
found not justified. At any hearing involving a rate 
or charge sought to be increased, the burden of proof 
to show that the increased rate or charge is just and 
reasonable shall be upon the natural-gas company, 
and the Commission shall give to the hearing and 
decision of such questions preference over other 
questions pending before it and decide the same as 
speedily as possible. June 21, 1938, c. 556, § 4, 
52 Stat. 822. 


x *e 8 KR * 


Sec. 19(b). [15 U. S. C. § 717r(b)] Rehearings; court 
review of orders. 


(b) Any party to a proceeding under this chapter 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order in 
the circuit court of appeals of the United States for 
any circuit wherein the natural-gas company to which 
the order relates is located or has its principal place 
of business, or in the United States Court of Appeals 
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for the District of Columbia, by filing in such court, 
within sixty days after the order of the Commission 
upon the application for rehearing, a written petition 
ptaying that the order of the Commission be modifi- 
ed or set aside in whole or in part. A copy of such 
petition shall forthwith be transmitted by the clerk 
of the court to any member of the Commission and 

the Commission shall file with the court 
the record upon which the order complained of was 
entered, as provided in Section 2112 of title 28. 
Upon the filing of such petition such court shall 
have jurisdiction, which upon the filing of the 
record with it shall be exclusive, to affirm, modi- 
fy, or set aside such order in whole or in part. 
No objection to the order of the Commission shall 
be considered by the court unless such objection shall 
have been urged before the Commission in the ap- 
ication for rehearing unless there is reasonable 


by reason of the additional evidence so taken, and it 
shall file with the court such modified or new find- 
ings, which if supported by substantial evidence, shall 
be conclusive, and its recommendation, if any, for 
the modification or setting aside of the original order. 
The judgment and decree of the court, affirming, 
modifying, or setting aside, in whole or in part, any 
such order of the Commission, shall be final, subject 
to review by the Supreme Court of the United States 
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upon certiorari or certification as provided in section 
1254 of Title 28. As amended Aug. 28, 1958, Pub. 
L. 85-791, § 19, 72 Stat. 947. 


2. The relevant parts of the Federal Power Commis- 
sion’s Rules and Regulations, 18 C.F.R. § 1.1., et seq., 
involved in this proceeding are as follows: 


Sec. 2.4 [1949] Suspension of rate schedules 


The Commission approved and adopted on May 
29, 1945, the following conclusions as to its powers 
of suspension of rate schedules under section 205 of 
the act: 


(a) The Commission cannot suspend a rate 
schedule after its effective date. 


(b) The Commission can suspend any new 
schedule making any change in an existing filed rate 
schedule, including any rate, charge, classification, 
or service, or in any rule, regulation, or contract re- 
lating thereto contained in the filed schedule. 


(c) Included in such changes which may be sus- 
pended are: 


(1) Increases. 

(2) Reductions. 

(3) Discriminatory changes. 

(4) Cancellation or notice of termination. 

(5) Changes in classification, service, rule, regu- 
lation or contract. 

(d) An initial rate schedule cannot be suspended. 

(e) Immaterial, unimportant, or routine changes 
will not be suspended. 

(f) During suspension, the prior existing rate 
schedule continues in effect and should not be chang- 
ed during suspension. 
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(g). Changes under escalator clauses may be sus- 
pended as changes in existing filed schedules. 

(h) Suspension of rate schedule, within the ambit 
of the Commission’s statutory authority is a matter 
within the discretion of the Commission. 


Sec. 2.52 [1949] Suspension of rate schedules 


The Commission, in approving and adopting the 

interpretation stated in § 2.4, applied it also to the 

ion of rate schedules under section 4 of the 
Natural Gas Act. 


Sec. 154.91 [1958 Supp.] Applicability 


(a) Definition. An “independent producer” as 
that term is used in this part means any person as 
defined in the Natural Gas Act who is engaged in the 
production or gathering of natural gas and who trans- 
ports natural gas in interstate commerce or sells nat- 


_ ural gas in interstate commerce for resale, but who is 
not primarily engaged in the operation of an inter- 
pipeline. 


t * . 
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Sec. 154.92 [1958 Supp.] Filing of Rate Schedules by 
Independent Producer 


(a) Every independent producer who, on or since 
June 7, 1954, has engaged in the interstate transpor- 
tation or sale of natural gas subject to the jurisdiction 
of the Commission shall on or before December 1, 
1954, file with the Commission rate schedules, as 
defined in Section 154.93 hereof, setting forth the 
‘terms and conditions of service and all rates and 

for such transportation or sale effective on 

June 7, 1954. To each such rate schedule there shall 

be attached a statement showing actual billing for a 

_ recent month in sufficient detail to show how the 
’ billing amount is determined. 
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Sec. 154.93 [1958 Supp.] Rate Schedule Defined 


For the purpose of Sections 154.92 through 154.101 
hereof “Rate Schedule” shall mean the basic contract 
and all supplements or agreements amendatory there- 
of, effective and applicable on and after June 7, 
1954, showing the service to be provided and the 
rates and charges, terms, conditions, classifications, 
practices, rules and regulations affecting or relating 
to such rates or charges, applicable to the transpor- 
tation of natural gas in interstate commerce or the 
sale of natural gas in interstate commerce for resale 
subject to the jurisdiction of the Commission. 


* *¢+ *+ & * 


Sec. 154.94 [1958 Supp.] Changes in Rate Schedules 


(a) No change shall be made in any rate, charge, 
or service in effect on and after June 7, 1954, for 


the interstate transportation or sale of natural gas in 
interstate commerce subject to the jurisdiction of the 
Commission by any independent producer required to 
file rate schedules pursuant to Section 154.92 hereof, 
without first filing a change in rates pursuant to Sec- 
tion 4(d) of the Natural Gas Act and in accordance 
with this section. 


(b) Every change in any rate schedule, rate, 
charge, classification or service effective or applicable 
to a sale subject to the jurisdiction of the Commission 
as of June 7, 1954, and on file with the Commission, 
or required to be filed pursuant to Section 154.92, 
or in any rate schedule, rate, charge, classification 
or service effective or applicable to a sale subject to 
the jurisdiction of the Commission initiated subse- 
quent to June 7, 1954, on file with the Commission, 
or required to be filed with the Commission pursu- 
ant to Section 154.92 shall be filed with the Com- 
mission in triplicate not less than 30 days nor more 


8a 


than 90 days prior to the date such change in rate 
schedule is proposed to be made effective. 


[Paragraph (b) amended by Order 202, 23 F.R. 
3715, May 29, 1958] 


(c) The operation of any provision of the rate 
schedule providing for future or periodic changes 
in the rate, charge, classification, or service after June 
7, 1954, or the operation of any like provision in any 
initial rate schedule filed after June 7, 1954, shall 
constitute a change in rate schedule. 


(d) Any change in any rate schedule, rate, 
charge, classification, or service provided in a rate 
schedule in effect on June 7, 1954, which by the 
terms of said rate schedule is to be operative after 
June 7, 1954, and prior to September 15, 1954, may 
be filed on less than thirty days’ prior notice, subject 
nevertheless to the right of the Commission to sus- 
pend any such proposed change, if the Commission 
in any case shall, within thirty days after the date of 
filing, find it ‘necessary to suspend such proposed 
change. If any such proposed change is suspended, 
the suspension period will begin with the designated 
effective date of such change. 

(e) With each change in rate schedule there shall 
be submitted reasons, nature, and basis for the pro- 
posed change, and the following information and 
data: (i) the date on which such filing is proposed 
to be made effective; (ii) a comparative statement of 
sales made and revenues therefrom by months under 
the then effective rate schedule and under the pro- 
posed changed rate schedule, or rate, charge, classifi- 
cation or service contained therein for the 12 months 
immediately preceding and for the 12 months immedi- 
ately succeeding the proposed effective date of the rate 
schedule tendered for filing. Actual data shall be used 
wherever possible and any estimates shall be so desig- 
nated and explained. The statement shall be subdivided 
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by customers and delivery points when more than one 
is involved.[*] 


(f) If the proposed change in a rate schedule 
will result in an increase in a rate or charge, there 
shall also be submitted a full statement in support of 
such increase. A complete copy of all material shall 
be furnished to each party to the rate schedule. With 
each such filing there shall be submitted a list of 
the parties to whom such material has been mailed. 


* *+ *£+ & 


Sec. 154.96 [1958 Supp.] Filing date 


Filing date means the day on which a rate sched- 
ule, or a change in rate schedule, is received in the 
office of the Secretary of the Commission in compli- 
ance with the requirements of Sections 154.92 
through 154.99 of these Regulations. 


* *+ £ € *& 


Sec. 154.101 [1958 Supp.] Acceptance for filing not 
approval 


Acceptance for filing of any rate schedule or part 
thereof, or of a Notice of Cancellation or Termination, 
is not to be construed as approval by the Commission, 
nor to serve in lieu of any requirements under Section 
7 of the Natural Gas Act. 


Sec. 154.102 [1958 Supp. as amended by FPC Order 
No. 215, 24 F.R. 8373, October 9, 1959] Suspended 
changes in rate schedules; motions to make effective at 
end of period of suspension; procedure. 

(a) If a rate suspension proceeding initiated un- 
der section 4(e) of the Natural Gas Act has not been 
concluded and an order made at the expiration of 


* Paragraph (€) was later amended by FPC Order No. 217, 24 F. R. 
9469, November 25, 1959. 


10a 


the suspension period, the proposed change of rate, 
charge, classification, or service shall go into effect 
on motion of the independent producer proposing 
the change, effective as of a date not earlier than the 
date of receipt of such motion by the Commission or 
the expiration of the suspension period, whichever is 
later. The Secretary, upon receipt of such a motion, 
shall, if the motion is legally adequate for the pur- 

’ pose, notify the movant that the proposed change 
can ‘be made effective as provided in this section: 
Provided, That the Secretary shall refer to the Com- 
mission any motion requesting that a change in rate, 
charge, classification, or service be made effective, if 
in his judgment the motion should receive the specific 
attention of the Commission; 


(b) Unless otherwise ordered by the Commission, 
increased rates or charges shall not be collected pur- 
suant to subsection (a) hereof until there be filed by 
the independent producer a bond or agreement and 
undertaking, to be approved by the Secretary, to com- 
ply with the provisions of subsection (c) hereof. 


(c) The independent producer shall be obligated 
to refund at such times and in such amounts to the 


period, specifying by whom and in whose behalf such 
cunts were paid; and to report in writing and un- 
cath to the Commission monthly, or quarterly 

if he so elects and so notifies the Commission within 
i days from the date the Secretary notifies the 


producer that the increased rates may be effective, 
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for each billing period, and for each purchaser the 
billing determinants of natural gas sales to such pur- 
chasers and the revenues resulting therefrom, as com- 
puted under the rates in effect immediately prior to 
the effective date of the change, and under the rates 
allowed to become effective, together with the differ- 
ences in the revenues so computed;[*] 


(d) If the producer, acting in conformity with 
the terms and conditions of his bond or agreement 
and undertaking, makes the refunds as may be re- 
quired by order of the Commission, the bond or un- 
dertaking shall be discharged; otherwise it shall re- 
main in full force and effect; 

(e) The bond or undertaking and agreement re- 
quired by subsection (b), hereof, may be filed con- 
currently with the motion to make the increased rates 
effective. If with his motion the producer has not 
filed a satisfactory bond or undertaking and agree- 
ment granting of the motion shall be conditioned up- 
on the filing of such a bond or undertaking and 
agreement (whichever is appropriate) within 15 days 
from the date of the notification by the Secretary 
provided for in subsection (a). 


Sec. 154.108 [1958 Supp. as amended by FPC Order 
No. 215, 24 F.R. 8373, October 9, 1959] Applicability of 
Sections 154.92 through 154.101 


Sections 154.92 through 154.101 hereof shall be 
applicable only to those persons specified in Section 
154.91 hereof. 


* Paragraph (c) was later amended by FPC Order No. 215A, 25 F. R. 
1943, March 1, 1960, to change the amount of interest payable on 
amounts refunded pursuant to § 154.102(c) from six percent per 
annum to seven percent per annum. 


COUNTERSTATEMENT OF THE QUESTIONS 
PRESENTED 


In respondent’s opinion the questions presented are: 


1. Where a Commission investigation of increased rates 
has been initiated and carried as far as it was here, was 
a Commission determination of their lawfulness necessary 
- before the investigation could be terminated leaving the 
rates remaining in effect freed of the contingent refund 
obligation? 

2. Was the Commission’s discussion of the justness and 
reasonableness of the rates, in its order terminating the 
investigation, a final determination of their lawfulness, 
of the kind which could not be made under City of Detroit, 
97 AppDC 260, 230 F. 2d 810, absent cost of service 
evidence? 

3. Were the Commission’s findings based on 2a. sufficient 
record? 
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COUNTERSTATEMENT OF THE CASE 


Treating the Commission’s conclusion, that a new hear- 
ing would not result in establishing that increased rates 
under investigation were unjust or unreasonable, as a 
final statutory determination of their lawfulness, peti- 
tioner attacks the validity of that finding under decisions 
of this Court and the Fifth Circuit,’ and contends that the 
order here under review, terminating the investigation of 
those rates and leaving them unconditionally effective, 
was illegal for want of such a validly made determination. 

Petitioner Minneapolis Gas Company is a local natural- 
gas distributor. It purchases natural gas from Northern 
Natural Gas Company, a large interstate pipeline company. 
That company, in turn, purchases some of its gas supply 
from intervenor The Shamrock Oil and Gas Corporation, 
an independent producer of natural gas.? Petitioner seeks 
review, pursuant to Section 19(b) of the Natural Gas 
Act, of an order of the respondent Federal Power Com- 
mission issued August 6, 1959, in consolidated proceed- 
ings entitled The Shamrock Oil and Gas Corporation, 
Docket Nos. G-9146 and G-9498 (R. 772-777, reported, 22 
FPC 205). By that order the Commission terminated the 
rate proceedings it had previously initiated in the above- 
mentioned dockets (R. 368-369; 371-372), freeing the 9¢ 
per Mcf rate contained in Supplement No. 2 to Shamrock’s 
FPC Gas Rate Schedule No. 2 and the 10¢ per Mef rate 
contained in Supplement No. 3 to Shamrock’s FPC Gas 


1 See cases cited infra, p. 10, note 7. 


2“Independent producer” is defined in Section 154.91(a) of the 
Commission’s Regulations under the Natural Gas Act as follows 
(18 CFR 154.91(a) (1960 Supp.)): 

(a) Definition. An “independent producer” as that term 
is used in this Part means any person as defined in the 
Natural Gas Act who is engaged in the production or gather- 
ing of natural gas and who transports natural gas in inter- 
state commerce or sells natural gas in interstate commerce 
for resale, but who is not primarily engaged in the opera- 
tion of an interstate pipe line. 


(1) 
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Rate Schedule No. 3 from the contingent obligation to 
refund “the portion of the increased rates found by the 
Commission in this proceeding not justified [ete.]” which 
had been imposed by the Commission when the increased 
rates went into effect (R. 392-397; 442-450). 

Under FPC Gas Rate Schedule No. 2 (R. 228-251), a 
basic contract dated September 26, 1949, Shamrock sells 
dry sour gas* to Northern from the West Panhandle 
Field in Texas. Shamrock gathers, compresses and proc- 
esses the gas prior to delivery to Northern near the 
outlet of Shamrock’s McKee Gasoline Plant (R. 15). The 
contract provides for delivery of 10,215,000 Mcf per year 
to Northern to the extent that such volume is available. 
However, in the July 1, 1955, thru June 30, 1956, period 
only 7,645,424 Mef was available for delivery and actually 
delivered (R. 154). The initial price under the contract 
is 8¢ per Mcf. After the first five years the contract pro- 
vides for a single periodic escalation provision raising 
the price to 9¢ per Mef for the remainder of the 20-year 
contract term. There are no favored-nation or price re- 
determination provisions in the contract. 

On June 20, 1955, Shamrock tendered for filing Supple- 
ment No. 2 to its FPC Gas Rate Schedule No. 2 proposing 
a rate increase from 8¢ to 9¢ per Mcf based on the single 
periodic escalation clause in its dry sour gas contract 
(B. 246). By order issued July 19, 1955, the Commission 
in F.P.C. Docket No. G-9146 suspended the proposed in- 
creased rate until December 21, 1955, and ordered that 
a hearing be held concerning the lawfulness of the pro- 
posed rate (R. 368-369). 

Under FPC Gas Rate Schedule No. 3 (R. 299-331), a 
basic contract dated April 14, 1951, Shamrock sells cas- 
inghead gas‘ to Northern from the West Panhandle Field 


3 Dry sour gas is produced from gas wells, but contains hydro- 
gen sulphide which must be removed before delivery to a pipeline 
(R. 14). 


4Casinghead gas is gas produced with oil from oil wells (R. 
19). This casinghead gas also contains hydrogen sulphide which 
must be removed prior to delivery (R. 20). 
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in Texas. Shamrock collects the casinghead gas at each 
lease, takes it thru a separate gathering system and then 
compresses and processes the gas before delivery to 
Northern near the outlet of Shamrock’s MeKee Gasoline 
Plant. Before October 31, 1951, the maximum delivery 
obligation was 20,000 Mef per day, but after that date 
until the expiration of the contract on July 1, 1970, Sham- 
rock is obligated to deliver up to 40,000 Mcf per day. 
The contract provides for an initial rate of 9¢ per Mef 
through November 30, 1955, with a single periodic escala- 
tion increase to 10¢ per Mef thereafter until July 1, 1970, 
the expiration date of the contract. No favored nation or 
price redetermination provisions are contained in the 
contract. 

On September 20, 1955, Shamrock tendered for filing 
Supplement No. 3 to its FPC Gas Rate Schedule No. 3, 
proposing a rate increase from 9¢ to 10¢ per Mef based on 
the single periodic escalation clause in the casinghead gas 
contract (R. 325). By order issued October 18, 1955, the 
Commission in F.P.C. Docket No. G-9498 suspended the 
proposed increased rate until May 1, 1956, and ordered 
that a hearing be held concerning the lawfulness of the 
proposed rate (R. 371-372). 

Subsequently by orders of the Commission issued Jan- 
uary 23, 1956, in F.P.C. Docket No. G-9146 (R. 392-394) 
and July 16, 1956, in F.P.C. Docket No. G-9498 (R. 442- 
444), the increased rates previously suspended were per- 
mitted to become effective as of December 21, 1955, and 
May 1, 1956, respectively, subject to a contingent obli- 
gation to refund. 

These filings were made in the full tide of the inunda- 
tion of independent producer filings which followed the 
Supreme Court’s Phillips decision * handed down June 7, 
1954. This was described in the Commission’s Annual 
Report, 1955 (p. 108), for the fiscal year ending on June 
30, 1955: 


5 Phillips Petroleum Co. v. State of Wisconsin, 347 U.S. 672. 
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_ The greatest impact of the additional responsibil- 
ities which the Commission assumed as the result of 
the Phillips decision fell upon the Commission’s rate 
regulation activities under the Natural Gas Act. The 
Commission normally receives, and is equipped to 
handle, approximately 700 natural gas rate filings per 
year. However, during the fiscal year 1955, the Com- 
mission received 709 rate filings from interstate pipe- 
line companies, plus an additional 10,978 filings from 
independent producers. 

For the past several years, the Commission has had 
a backlog of rate increase proceedings involving in- 
terstate pipeline companies. This situation continued 
in 1955 with very little change insofar as this type 
of natural gas company is concerned, but the over-all 
situation was aggravated by the rate increase appli- 
eations of independent producers. At the end of the 
1955 fiscal year, the Commission had ding a total 
of 111 rate increase suspension se ceeetnn gs involving 


increases totaling approximately $146,000,000, includ- 
ing Sundance roducer rate increase proceedings 


involving about $11,100,000. This compares with the 
backlog of 40 rate increase Pp’ i at the be- 
ginning of the year amounting to $131,200,000. 

A year later there were 207 rate proceedings pending 
involving independent producers, of which 178 were due 
to 199 rate increase filings which had been suspended. 
F.P.C., Annual Report, 1956, p. 87. In the two fiscal 
years, out of 3461 independent producer rate increases 
aggregating $43,696,000 annually, 1952 were tax increases 
aggregating $7,176,000; 1257, aggregating $14,187,000, were 
not suspended for investigation; and 252, aggregating 
$22,332,000 were suspended. (ibid, p. 86) 

By order issued March 29, 1956, the Commission con- 
solidated the instant two proceedings (R. 398-399). Peti- 
tioner, along with Northern, Council Bluffs Gas Company, 
and Central Electric & Gas Company were permitted to 
intervene in the consolidated proceedings by order of the 
Commission issued July 13, 1956 (B. 441). 

By the time the consolidated proceedings came on for 
hearing on July 25, 1956, this Court’s decision had been 
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entered in City of Detroit v. F-P.C., 97 AppDC 260, 230 
F. 2d 810 (decided December 15, 1955), certiorari denied, 
352 U.S. 829 (October 8, 1956), and staff motions to dis- 
miss independent producer rate increases had been filed 
in most of the several proceedings which later reached 
the Fifth Circuit in Bel Oil and the other cases referred 
to infra, p. 10, note 8, on Commission orders granting 
such motions. 

At the hearing in the instant matter, Shamrock spon- 
sored three witnesses and 17 exhibits in support of its 
proposed increased rates. At the conclusion of the pres- 
entation by Shamrock of its case-in-chief, Commission 
staff counsel moved to dismiss the rate increase proposal 
on the ground that Shamrock had not discharged the 
burden of proof imposed by Section 4(e) of the Natural 
Gas Act to show that the increased rates and charges 
were just and reasonable (R. 132-133). The motion to 
dismiss was joined in by counsel for Minneapolis Gas 
Company (R. 136).. In view of the motion, there was 
no cross-examination of Shamrock’s witnesses and no 
offer of evidence by the other parties. 

The presiding examiner rendered a decision on May 
£1, 1957, holding that the evidence was inadequate to 
establish that Shamrock’s increased rates were just and 
reasonable, citing the Commission’s decision in Union Oi 
Company of California, 16 FPC 100 (issued December 6, 
1956), dismissing the increases involved in the Bel Oil case 
in the Fifth Circuit, infra, p. 10, note 8 (R. 568-577). 
Exceptions were duly filed by Shamrock dated June 20, 
1957, with a request for oral argument and an alternative 
request to reonen the proceedings if the Commission 
should find that its evidence was insufficient (R. 587-614).° 

The Commission reversed the examiner’s decision by 
order issued August 6, 1959, terminated the rate proceed- 


¢A similar last minute request for opportunity to adduce cost 
of service evidence made in January, 1957, in the application 
for rehearing in the proceedings before the Commission provided 
the basis for the Fifth Circuit remand in the Bel Oil case, infra, 
p. 10, note 8 (255 F. 2d at p. 552). 
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ings, and provided that the increased rates “shall remain 
in effect until changed in accordance with the provisions 
of the Natural Gas Act” (R. 772-777). Petitioner’s appli- 
cation for rehearing was denied by order issued October 
2, 1959, with Commissioner Connole dissenting, and with 
opinion to follow (BR. 791-792; reported, 22 FPC 636). 

On November 20, 1959, the Commission issued its opin- 
jon setting forth the reasons for its denial of rehearing, 
with Commissioner Connole again dissenting (R. 794 
808, reported 22 FPC 882). 


STATUTES INVOLVED 


Pertinent here are Sections 4, 16 and 19(b) of the 
Natural Gas Act, Act of June 21, 1938, c. 556, 52 Stat. 
822, 830 and 831; 15 U.S.C. 717e, 7170 and 717r(b). 
Pamphlet copies of the Act are being lodged with the 
Clerk for the convenience of the Court. 


SUMMARY OF ARGUMENT 


I 


A. We first narrow the question of the necessity for a 
Commission determination of lawfulness of these rates 
before they became unconditionally effective by showing 
that when these orders were issued, although one hearing 
had been held, a new hearing was necessary to afford 
Shamrock an opportunity to adduce cost of service evi- 
dence, under numerous recent decisions of the Fifth Cir- 
cuit which were controlling upon the Commission. Thus 
the Commission faced the necessity of deciding the same 
question of whether to go forward with this proceeding 
at the time it entered these orders as when it had first 
set a hearing. 

B. We then show that under the express terms of the 
Supreme Court’s holding in United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U.S. 332, 341,.the com- 
panies initially set rates and the Commission can only 
review them; the Gas Act does not make Commission 
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determination of lawfulness a prerequisite to the effec- 
tiveness of rates but makes Commission determination of 
unlawfulness a prerequisite to upsetting rates. “Justness 
and reasonableness” guides the Commission, it does not 
create rights. Montana-Dakota Utilities Co. v. North- 
western Public Service Co., 341 U.S. 246, 251. 

C. Not only does the Act itself provide no right to a 
determination of lawfulness of a rate but it does not 
afford any procedure under which a legal right to such 
a determination can be obtained or established, because 
of the breadth of the power given the Commission to 
select the rates to be investigated. Numerous court deci- 
sions denying review of initiations of rate cases by the 
F-P.C. and of refusals to initiate cases by the I.C.C. sup- 
port this conclusion. 

D. Finally we show that the actions taken by the Com- 
mission at the outset of these proceedings did not have 
the effect of making a determination of lawfulness a pre- 
requisite to the rates going into effect. For the rates 
had gone into effect subject only to a contingent obliga- 
tion to refund in the event of a Commission finding of 
unlawfulness and entry of an order directing refund, and 
a finding of lawfulness was not the only way in which 
the contingent obligation might be removed. It would be 
removed by any action or contingency which would termi- 
nate the proceeding, rescind its initiation, or otherwise 
prevent entry of a final order requiring refund. The very 
cases on which petitioner relies most, Amarillo-Borger 
Express, Inc., v. United States, 138 F. Supp. 411 (ND 
Tex). vacated as moot, 352 U.S. 1028, and other cases 
cited infra, p. 18, recognize the Commission’s power 
to vacate suspension orders on proper findings, and @ 
fortiorari the Commission has the power to vacate the 
contingent refund order. Section 16 of the Gas Act, more- 
over, explicitly provides for the power of rescission. 
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No final determination of lawfulness being prerequisite 
to the unconditional effectiveness of these rates, the prin- 
cipal excuse disappears for reading the Commission’s dis- 
cussion of the reasonableness of these rates as constituting 
such a determination. 

We show that the Commission understood that such a 
determination was not necessary and, moreover, that this 
proceeding was not ripe for such a determination. Anal- 
ysis of the Commission’s orders plainly shows that they 
were addressed, not to making such a determination but 
to satisfying the provisions of Section 16 granting it 
power to issue and rescind such orders as it may find 
necessary or appropriate to carry out the provisions of 
the Act. Other circumstances are pointed out confirming 
that this was the Commission’s purpose. 

We then examine closely the Commission’s conclusions 
that regardless of the taking of cost of service evidence 
in a new hearing these rates are “just and reasonable to 
the consuming public, and that further proceedings are 
unnecessary” (B. 775); also that the “chance of accom- 
plishing a rate reduction for the benefit of consumers, 
even on a most complete record would be almost non- 
existent” (BR. 797). We show that this was a prelim- 
inary decision, 2 determination of the procedural question 
of whether to go forward with the proceeding, and that 
the Commission’s language takes its meaning from the 
procedural issue it was deciding. 

This was a reversal of the Commission’s earlier finding 
that it was “necessary and proper in the public interest 
and to aid in the enforcement of the provisions of the 
Natural Gas Act that the Commission enter upon a hear- 
ing concerning the lawfulness” of the new rates, but the 
Commission’s orders make full and satisfactory explana- 
tion of the circumstances calling for such a reversal. 

Petitioner’s own cases, Amarillo-Borger, etc., infra, Pp. 
18, recognize the propriety of such a reversal, upon 
adequate grounds satisfying the statutory purposes and 
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standards. Reversal, then, depends upon the power which 
the Commission must have of selecting some out of the 
many rate increases filed, for investigation and fixing of 
lawful rates. 

Such a selection, made preliminarily, of the cases in 
which cost of service will be called for, necessarily re- 
quires that a preliminary estimate be made, absent cost 
of service of evidence, of the probable results of holding 
a hearing at which such evidence will be received. Thus 
the Commission’s comparison of these prices with pre- 
vailing prices in the area, like the Supreme Courts “out- 
ofline” test for initial prices in certificate proceedings, 
where a full rate case is also out of the question (The 
Atlantic Refining Co. v. P.S.C. of N.Y.; 360 US. 378, 
390-391), provided a reasonable basis for the preliminary 
procedural question decided. 


i 
The absence of any legal necessity for a final determina- 


tion of lawfulness to support the termination of the in- 
vestigation of these rates eliminates the principal if not 
all of the objections to the sufficiency of the record to 
support the findings which were necessary and were made. 

However, we review the record and point out the full 
support for the Commission’s findings. 


ARGUMENT 


I 


A Commission Determination of Lawfulness Was Not 
Prerequisite to Termination of the Investigation of 
These Rates Leaving Them Unconditionally Effective 


A. Shamrock Had a Right to a New Hearing Which 
Left the Matter of Termination Where It Was Be- 
fore the First Hearing 


Citing the City of Detroit, Bel Oil, Forest Ou, and 
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Episcopal Theological Seminary cases,’ petitioner first 
argues for a proposition which we do not here dispute, 
i.e., that “Shamrock had not satisfied its burden of proof 
requirement under §4(e) and the ‘just and reasonable’ 
standards of §4(a) were not met” (Pet. Br. 18-19). But 
from this petitioner jumps to the wholly unwarranted con- 
clusion (Pet. Br. 25) that: 


The Commission was therefore required to dismiss 
the rate increase filing and thereby end the proceed- 
ings * * * because Shamrock had failed to meet its 
burden of proof under §4(e) and The City of Detroit 
line of cases * * * 


In so arguing petitioner seems to have overlooked that 
the Commission had attempted such dismissals in Bel Ow 
and Forest Oil, and a number of other cases decided by 
the Fifth Circuit,? and in all of them that Circuit had 
set aside the dismissals and remanded the proceedings 
to the Commission to give the producers new hearings 
(see Pet. Br. 14). This was because the Court felt that, 
notwithstanding the clear power of the Commission to 
require cost of service evidence and notwithstanding pro- 
ducers’ awareness that such evidence might be an im- 
portant part of the proof they would have to make, they 
were entitled to a further reasonable opportunity to bring 


TCity of Detroit v. F.P.C., 97 AppDC 260, 230 F. 2d 810, 
certiorari denied, 352 U.S. 829; Bel Oil Corp. v. FP.C., 255 F. 
2d 548 (CA5), certiorari denied, 358 U.S. 804; Forest Oil Corp. 
v. F.P.C., 268 F. 2d 622 (CA5); Episcopal Theological Seminary 
v. F-P.C., 106 AppDC 87, 269 F. 2d 228, certiorari denied, 361 
U.S. 895. 


8 The Fifth Circuit’s April 23, 1958, opinion in Bel Oil Corp. Vv. 
F-P.C., 255 F. 2d 548, certiorari denied, 358 U.S. 804, disposed of 
three petitions to review an order of the Commission in con- 
solidated proceedings. On the same day, the same Court handed 
down three other opinions similarly disposing of six other cases. 
Associated Oil & Gas Co. Vv. F.P.C., 255 F. 2d 555; Gulf Oi 
Corp. & Crow Drilling Co., Inc. v. F.P.C., 255 F. 2d 556; Sun 
Oil Co. v. F-P.C., 255 F. 2d 557, certiorari denied, 358 U.S. 804. 
Ten months later that Court handed down two more opinions 
similarly disposing of two more cases, Forest Oil Corp. v. FP.C., 
268 F. 2d 622; H. F. Sears and A. E. Herrman Corp. v. FP.C., 
268 F. 2d 626. 
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forth such proof following the Commission’s insistence 
on its necessity in the decision of those cases (Bel Oil, 
supra, 255 F. 2d at pp. 553-554): 


The regulation of the prices at which thousands 
of “natural gas companies” may sell to the pipe line 
sare is a difficult one at its best. It is a field 
which in many respects requires new formulas to test 
what is just and reasonable. We think it would be 
an unjust penalty if we were to apply too strict a rule 
as to the reception of evidence in such a case. * * * 


The same considerations were equally applicable here,” 
making those decisions controlling on the Commission, 
and the insistent drumfire of 11 successive remands 
augured that a similar remand would follow if the Com- 
mission dismissed these increases, as petitioner argues it 
should have.” 

Faced thus with the inevitable necessity for giving 
Shamrock a new hearing in this case before it could make 
a final statutory determination of lawfulness, the Com- 
mission found itself, after the denial of certiorari in the 
Bel Oil case, on October 13, 1958, just where it had been 
when these increased rates were first filed, over three 
years before, with the same procedural question to re- 
solve i.e.: whether to hold the hearing which would be 
necessary in order to make the final statutory determina- 
tion, or to allow the rates to remain effective uncondi- 
tionally, without further investigation. 


*The hearing in the instant case was completed July 25, 1956 
(Pet. Br. 6), five months before the Commission’s pivotal decision 
which came before the Fifth Circuit in the Bel Oil case. Union 
Ou Co. of California, 16 FPC 100 (Opinion No. 300, issued Dec. 
6, 1956), set aside sub nomine Bel Oil Corp. v. F.P.C., 255 F. 2d 
548 (CA 5), certiorari denied, 358 U.S. 804. 


10 While Shamrock is a Delaware corporation it has its office 
in Amarillo, Potter County, Texas (R. 228, 299), and thus “is 
located or has its principal place of business” in the Fifth Circuit 
within the meaning of the venue provisions of Section 19(b) of 
the Gas Act, and could have petitioned that Circuit for review 
of any reviewable order of the Commission dismissing its rate 
increase. Colorado Interstate Gas Co. v. F-P.C., 142 F. 2d 948, 
951 (CA 10), affirmed on other grounds, $24 U.S. 581. 
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B. No Provision of the Gas Act Makes a Commission 
Determination of Lawfulness of Increased Rates a 
Prerequisite to Their Becoming Effective Uncon- 
ditionally 

To support its attack on the Commission’s order as 
based on an improper final determination of justness and 


reasonableness, petitioner claims that the Natural Gas 
Act (Pet. Br. 27-28) 


clearly requires the Commission to find that a rate 
or charge is just and reasonable before it may tssue 
an order allowing the rate or charge to go into effect. 
If it is not just and reasonable, the rate or 
is unlawful and the Commission has no power to allow 
it to go into effect. * * * If there is any finding 
which the Commission must make before it may issue 
an order ron ir rate or charge to go into effect, 
it is a findin t the rate or charge is just and 
reasonable. much is clear and uncontestable. 
[Petitioner’s emphasis]. 

This wholly misconceives the operation of the rate pro- 

visions of the Act and, so far as here relevant, is flatly 

erroneous. 

The claim that Commission determination of lawfulness 
of an increased rate filed under Section 4(d) is prereq- 
nisite to its going into effect is in conflict with the Su- 
preme Court’s holding that under the Gas Act rates are 
established initially by the regulated companies and the 
Commission given only review powers. United Gas Pipe 
Line Co. v. Mobile Gas Service Corp., 350 U.S. 332, 341: 
The Court’s analysis of the rate sections of the Act 
wholly precludes any notion that the Commission must 
“allow” a rate before it can be charged (350 U.S. at pp. 
341-342) : 


The powers of the Commission are defined by §§ 
4(e) and 5(a). The basic power of the Commission 
is that given it by §5(a) to set aside and modify any 
rate or contract which it determines, after hearing, 
to be “unjust, unreasonable, unduly discriminatory, 
or preferential.” This is neither a “rate-making” nor 
a “rate-changing” procedure. It is simply the power 
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to review rates and contracts made in the first in- 
stance by natural companies and, if they are 
determined to be wful, to remedy them. Section 
5(a) would of its own force apply to all the rates 
of a natural gas company, vaiethes long-established 
or newly chan but in the latter case the power 
is further implemented by §4(e). All that §4(e) 
does, however, is to add to this basic power, in the 
case of a newly changed rate or contract (except 
“industrial” rates), the further powers (1) to pre- 
serve the status quo pending review of the new rate 
by suspending its operation for a limited period and 
(2) thereafter to e its order retroactive, by means 
of the refund procedure, to the date the change be- 
came effective. The scope and purpose of the Com- 
mission’s review remain the same—to determine 
whether the rate fixed by the natural gas company 
is lawful. 

The limitations imposed on natural gas companies 
are set out in §§4(c) and 4(d). The basic duties are 
the filing requirements: §4(c) aires schedules 
showing all rates and contracts in force to be filed 
with the Commission and §4(d) requires all changes 
in such schedules likewise to be filed. In addition, 
§4(d) imposes the further requirement that the 
changes be filed at least thirty days before they are 
to go into effect. It may readily be seen that these 
requirements are no more than are necessary to im- 
plement §§ 4(e) and 5(a): the filing requirements are 
obviously necessary to permit the Commission to 
exercise its review functions, and the requirement of 
30-days’ advance notice of changes is essential to 
afford the Commission a reasonable period in which 
to determine whether to exercise its suspension powers 
under $4(e). 

Petitioner’s proposition that a rate is “allowable” by 
Commission order only if it is first found lawful is dis- 
posed of by the Court’s analysis (350 U.S. at pp. 342- 
343): 

If the p rted change is one the natural gas com- 
pany has the power [2.e., contractualiy] to make, the 
‘change’ is completed upon compliance with the no- 
tice [1e., filing} requirement and the new rate has 
the same force as any other rate—it can be set aside 


14 


only upon being found unlawful by the Commission 
eae -* proceeding to review the new rate may be 
initiated under § 4(e), but, if so, it is initiated by the 
Commission in the same manner as & proceeding 
under §5(a) to review any other rate, that is, upon 
complaint or its own motion. The only difference is 
the interim suspension power given by §4(e), but 
that in no way affects the character of the proceed- 
ing, which remains, like a §5(a) proceeding, simply 
a review by the Commission of a rate established by 
the natural gas company. 

When the Commission reviews a rate it is guided in 
determining its lawfulness by the statutory standard of 
“just and reasonable”, but, as the Supreme Court said in 
Montana-Dakota Utilities Co. v. Northwestern Public 
Co., 341 U.S. 246, 251, the statutory standard of itself 
creates no legal rights: 


* © * the prescription of the statute is a standard 
for the Commission to apply and, independently of 
Commission action, creates no rights which courts 
may enforce. 


C. The Act Does Not Provide for Obtaining or Estab- 
lishing Any Right to a Commission Determination 
of Lawfulness of an Increased Rate Filed Under 
Section 4(d) 


Not only is it thus clear that, apart from Commission 
action, no Commission determination of lawfulness is 
prerequisite to the effectiveness of a rate, but the Gas 
Act, like most utility-type rate regulatory statutes, makes 
the decision of the question of whether to make a de- 
termination of the lawfulness of a rate a matter of broad 
Commission discretion, not legal right. For the Act 
leaves the control of its proceedings to the administra- 
tive discretion of the Commission, with a minimum of 
legal restriction. This is clear from the language of the 
Act, and the court decisions. 

Section 4(d) of the Act prohibits changing a rate with- 
out filing the new rate with the Commission and Section 
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4(e) authorizes the Commission to review the new rate, 
but Commission review is permissive, not mandatory: 


(e) Whenever any such new schedule is filed the 
Commission shall have authority, either upon com- 
plaint of any State, municipality, or State commis- 
sion, or upon its own initiative without complaint, 
at once, and if it so orders, without answer or formal 
pleading by the natural-gas company, but upon rea- 
sonable notice, to enter upon a hearing concerning 
the lawfulness of such rate, charge, classification, or 
service; and, pending such hearing and the decision 
thereon, the Commission, upon filing with such sched- 
ules and delivering to the natural-gas company af- 
fected thereby a statement in writing of its reasons 
for such suspension, may suspend the operation of 


such schedule and defer the use of such rate, charge, 
classification, or service, but not for a longer period 
than five months beyond the time when it would 
otherwise go into effect * * * At any hearing in- 
volving a rate or charge sought to be increased, the 
burden of proof to show that the increased rate or 
charge is just and reasonable shall be upon the 
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natural-gas company 
The Commission’s decision to initiate or not to initiate 
such proceedings is not hemmed in by express specifica- 
tion of any standards or imposition of any requirement 
for hearing or other procedures on such initiation, which 
might be argued to provide any legal rights with respect 
to the initiation or non-initiation of any such proceed- 
ing; in fact, the statute explicity provides that even 
pleadings are not necessary, and it requires only notice 
and a Commission statement of reasons for suspending 
the operation of the new rate if the Commission decides 
to suspend—which it “may”, but is not required to do. 
Commission decisions to review rates under this pro- 
vision consistently have been held non-reviewable by the 
courts as not establishing or determining any legal rights, 
and hence not “aggrieving” the parties seeking court re- 
view. Texas Gas Corp. v. F.P.C., 102 AppDC 59, 250 F. 
2a 27; Columbian Fuel Corp. v. F.P.C., 99 AppDC 241, 
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239 F. 2d 61;2 Humble Oil & Refining Co. v. F.P.C., 236 
F. 2d 819, 822-823 (CA 5), certiorari denied, 352 U.S. 967; 
Stanolind Oil & Gas Co. v. F.P.C., 236 F. 2d 824 (CA5); 
Hunt Oil Co. v. F.P.C., 236 F. 2d 828 (CA5), certiorari 
denied, 352 U.S. 970; Humble Oil & Refining Co. v. F.P.C., 
(unreported) CA 5 Nos. 16505 through 16511, and 16604;” 
Cf. Manhattan Transit Co., Inc. v. United States, et al., 
24 ¥. Supp. 174, 177 (D Mass), and cases there cited; 
Ferguson-Steere Motor Co. v. United States, 126 F. Supp. 
558 (ND Tex, Dallas D). 

There are no decisions under the Gas Act on the ques- 
tion of reviewability of a Commission decision not to 
review a changed rate. However, in numerous decisions 
involving the I.C.C., over the years, the courts have con- 
sistently dismissed petitions to review the I.C.C.’s refusal 
to suspend, as a matter committed to the broad discretion 
of the Commission. Luckenbach Steamship Co., Inc. v. 
United States, 179 F. Supp. 605, 608-611 (D Del), and 
cases cited; Coastwise Line v. United States and I.C.C., 
157 F. Supp. 305, 306 (NDCal, SD); Cf. Antioch Milling 
Co. v. P.S. Co. of Northern Illinois, 4 Tl. 2d 200, 123 N.E. 
2d 302. 

We know of no substantial authority opposed to these 
propositions or in any way holding that the Gas Act pro- 
vides for obtaining or establishing any legal right to a 
Commission determination of the lawfulness of a rate. 
As the Supreme Court of Illinois said in the Antioch 
Milling case, supra, this page, (123 N.E. at p. 307): 

The commission is not just an umpire. It has been 
given active function of policy making and super- 
11That order dismissed a petition to review an unreported 
F.P.C. order of October 28, 1955, in Docket No. G-9578 which 


initiated an investigation and suspended petitioner’s Supplements 
Nos. 11 and 12, to its F.P.C. Gas Rate Schedule No. 10. 


12These per curiam orders dismissed for want of jurisdiction 
petitions to review Commission orders initiating investigations 
and suspending operation of increased rates which had been 
filed by Humble Oil & Refining Co. The eight Commission orders 
had been issued on October 80, 31, and November 23, 1956, and 
are reported, 16 FPC 1127, 1152-1156, 1279, 13876. 
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vision. It may initiate hearings on its own motion 
and it has a wide discretion in shaping proceedings 
brought by others. The act provides that rates shall 
be reasonable; but it entrusts the enforcement of that 
obligation in the first instance to the Commission. 


D. The Commission’s Initial Procedural Actions Created 
No Right to a Commission Determination of Law- 
fulness 


This brings us then to the critical question whether a 
Commission determination of justness and reasonableness 
became a necessary prerequisite to any subsequent un- 
conditional collection of the increased rates when the 
Commission (R. 368-369, 371-372) initiated an investiga- 
tion of these rates under Section 4(e) and suspended 
them for the statutory five month period, and then (R. 
392-394, 442-444) ordered that their collection thereafter 
should be subject to the contingent obligation to refund 
any portion ultimately found not justified. 

We say that those actions did not have that effect: 
(a) They did not by their terms purport to do so. (b) 
Nothing in the language of the Act or the Commission’s 
rales in terms provided that they should have that effect. 
(ce) No prior Court ruling had ever indicated that they 
might have that effect, and as we have shown, supra, pp. 
12-14, the Supreme Court has ruled that the Act is not 
to be interpreted as having that effect by implication. 
(d) The clear power of the Commission to vacate a sus- 
pension of rates and the a fortiort power to vacate a 
refund order make clear that, while a subsequent finding 
of lawfulness would be one way of bringing about an 
unconditional right to collect the rates, it was not the 
only way that such an unconditional right might arise. 

We need discuss further only the last of these con- 
siderations. 

Two things the Commission’s actions in the initiation 
of this rate proceeding did, which are relevant here: 
(1) by entering on a hearing concerning the lawfulness 
of the increased rates (R. 368-369, 371-372) it invoked 
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the provisions of Section 4(e), quoted, supra, Pp. 15, 
that at the hearing “the burden of proof to show that 
the increased rate or charge is just and reasonable” 
would be on Shamrock; (2) it laid the basis for a possi- 
ple refund by providing (R. 393, 443) that Shamrock 


* © © shall refund at such times and in such amounts 
to the persons entitled thereto, and in such manner 
as may be required by final order of the Commission, 
the portion of the increased rates found by the Com- 
mission in this proceeding not justified, together with 
interest [ete.] ° * * 

But by their terms and their nature both things were 
necessarily contingent upon completion of the hearing 
and Commission entry of a final order. A finding of law- 
fulness of the rates was one way," but not the only way 
and not a necessary prerequisite to removal of the refund 
condition. That condition would be removed by any 
action or contingency which would terminate the hearing, 
rescind its initiation, or otherwise avoid or prevent entry 
of a final order requiring refund. 

This self-evident conclusion is confirmed by the very 
court decisions on which petitioner relies (Pet. Br. 30). 
For those decisions recognize the existence of Commission 
power, if proper findings are made, to vacate suspension 
orders under statutory provisions similar to Section 4(e). 
Amarillo-Borger Express, Inc., v. United States, 138 F. 
Supp. 411 (ND Tex), vacated as moot, 352 U.S. 1028; 
The Long Island Railroad Co. v. United States, 140 F. 
Supp. 823 (EDNY) ;* Diaie Carriers v. United States, 
143 F. Supp 844 (SD Tex), vacated as moot, 355 U.S. 


179. 


3 Cf, Associated Oil & Gas Co. v. F.P.C., (not yet reported) 
CA5 No. 18142, decided July 12, 1960. 


4 In Long Island R. Co. V. United States, 140 F. Supp. 823 
(EDNY), the court order became moot almost at once. It was 
issued May 9, 1956. The I.C.C. order vacated a previously issued 
suspension order that by its own terms expired June 15, 1956, 
only five weeks after the entry of the court order (see 140 F. 
Supp. at p. 826). 
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In Amarillo-Borger the Court addressed its entire 
opinion (138 F. Supp. at p. 416) to the question: “ander 
the circumstances presented here, was the action of the 
Commission in vacating the suspension lawful and 
proper”. It answers that question in the negative solely 
on the ground of the insufficiency of the only finding 
which the I.C.C. had made, i.e., “good cause appearing’’. 
The opinion thus does not question but impliedly assumes 
the existence of Commission power to vacate upon a suf- 
ficient finding. Precisely the same was true in Dirie 
Carriers, while the Long Island Railroad case was very 
similar. 

If the Commission has power, on proper findings, to 
vacate a suspension order which absolutely prevents the 
collection of the increased rates for the first five months 
of the rate investigation, a fortiori it has the power, on 
proper findings, to vacate the contingent refund order. 
For such an order only makes the collection of the in- 
creased rates for the remainder of the investigation con- 
tingent upon the final finding and order. 

Under the Natural Gas Act, moreover, the express 
powers conferred by Section 16, quoted, infra, p. 21, 
leave no doubt of the Commission’s power, upon proper 
findings, to rescind its orders, discontinue the proceeding, 
never complete the hearing, or never enter a final order. 
Any valid vacation or rescission of the refund order 
would of course, have the effect of removing the con- 
tingent obligation to make a refund, leaving the increased 
rates unconditionally effective—and would do so without 
any finding by the Commission that those rates are 
lawful. Tantamount to such vacation or rescission would 


45 In other respects we seriously question the authority of these 
decisions. For one thing, petitioners overlook the mooting of the 
cases (Pet. Br. 80). Moreover since petitioner’s brief was filed 
the D.C. District Court has reached the opposite result. National 
Motor Freight Traffic Assoc. Inc., v. United States, Civil Action 
No. 1689-60, issued July 20, 1960. Copies of its unreported order 
and memo are being lodged with the Clerk and furnished peti- 
tioner. See also, infra, pp. 28-29. 
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creased rates * * * in 

would “by final order” require refund thereof. It there- 
fore necessarily would leave the increased rates uncon- 
ditionally effective—and again without any Commission 
determination of lawfulness. Cf. 1.C.C. v. Inland Water- 
way Corp., 319 US. 671, 688-691. 

Thus the initiation of the rate investigation and the 
imposition of the refunding condition could not by im- 
plication have created any right to a Commission deter- 
mination of the lawfulness of these rates. No such 
right having been created or provided for by the Act, as 
we have previously shown, & determination of their law- 
fulness was not a prerequisite to termination of the 
investigation or to leaving the rates unconditionally 
effective. 


a § 


The Commission’s Discussion of the Justness and 
Reasonableness of the Rates Was Not a Final Deter- 
mination of their Lawfulness Under Section 4 


The absence of any need for a determination of lawful- 
ness in order to terminate the investigation of these 
rates disposes of the principal excuse for reading the 
Commission’s order as i 
mination, and for arguing 
mination under the City of Detroit 
Br. 11-21). 

Petitioner first assumes (erroneously, as we have seen, 
supra, pp. 9-11) that the Commission proceeding was ripe 
for a determination of lawfulness of the rates. It next 
contends (again erroneously, as we have shown, supra, 
pp. 12-20) that such a determination was & necessary 
prerequisite to removal of the refund condition by Com- 
mission termination of the proceeding here complained 
of. In the context of these erroneous notions that statu- 
tory lawfulness of these rates could, and must, be finally 
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determined in order to issue this order, petitioner: (1) 
reads the Commission’s discussion of justness and reason- 
ableness as a finding intended to do that; and (2), on 
that reading, flails it as legally insufficient under the 
City of Detroit line of cases (Pet. Br. 11-21). 

But a careful analysis of the Commission’s orders will 
show that the Commission did not intend its discussion 
of justness and reasonableness to be such a final, statu- 
tory determination. 

To begin with, the Commission expressly addressed 
itself to the procedural problem of terminating the pro- 
ceeding, with a clear understanding of its legal powers, 
and without sharing petitioner’s misconceptions. After 
describing the posture of the Commission proceedings 
and disposing of a jurisdictional objection, the principal 
order under review introduces its discussion cf the ques- 
tion to be disposed of by stating in general terms the 
conclusion it had reached (R. 773): 


However, under the circumstances, we believe it is 
neither necessary nor appropriate nor im the public 
imterest for us to inquire further: into the justness 
and reasonableness of the rates here involved * * * 
{Emphasis supplied] 

This conclusion plainly showed that the discussion 
which follows was bottomed on the procedural provision 
of the Act which gives the Commission general power to 
‘Gssue” and “rescind” any. orders it may find “necessary 
or appropriate to carry out the provisions” of the Act 
(Section 16): 


The Commission shall have power to perform any 
and all acts and to prescribe, tssue, make, amend, and 
Papers such orders, rules, and regulations as = may 
mNecess or appropriate to carry out the pro- 

visions of thes act. * * * [Emphasis supplied]. 
All of the rest of the Commission’s discussion, including 
what it has to say about justness and reasonableness, is 
directed to the reasons why it deems the termination of 
the investigation to be procedurally “appropriate and 
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necessary to carry out the provisions” of the Act, and 
winds up in a formal finding in the terms of Section 16. 

That the Commission did not share petitioner’s errone- 
ous conceptions is equally plain. The Commission fully 
understood that a valid final.statutory finding of law- 
fulness could not be made under this Court’s decisions 
without cost of service evidence (R. 773) : 


* * © [The] record contains no cost of service evi- 
dence as such, and as the examiner pointed out, we 
had held in the Union Oil case [**] * * * that such 
evidence was necessary and required by the decision 
of the Cireuit Court of Appeals in the case of City 
of Detroit v. F.P.C., 230 F. 2d 810. 

The Commission also fully appreciated from the eleven 
remands it had suffered in the Fifth Circuit that without 
holding a new hearing it could not dispose of these rates 
by dismissing them under the burden of proof provision 
of Section 4(e) for failure to furnish such evidence. Its 
appreciation of that fact is implicit in its recognition of 
the necessity for a new hearing (R. 776): 


We feel it is in the popbe interest to dispose of pro- 


ducer rate filings such as these while we are attempt- 
ing to arrive at a formula by which to set rates. A 
remand [i.e., by the Commission to the Examiner] 
to adduce additional evidence in the present proceed- 
ings would extend the almost four-year delay since 
suspension of these rates. 
Thus the Commission knew that the lawfulness of the 
rates—the final statutory determination of their justness 
and reasonableness—under Section 4, was not ripe for 
decision, and that another hearing would be necessary 
before it could be. 

Incidentally, the Commission’s language, “* ° * * while 
we are attempting to arrive at a formula by which to set 
rates * * *”, plainly means that the Commission did not 
yet have such a formula. Is it believable that the Com- 


1616 FPC 100, set aside sub nomine Bel Oil Corp. v. F.P.C., 
255 F. 2a 548 (CA5), certiorari denied, 858 U.S. 804. 
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mission was here blatantly determining lawfulness of these 
rates without a “formula” for doing so? 

Furthermore, it is significant, although only one who 
is quite familiar with the Commission’s practice can fully 
appreciate the force of this fact, that the Commission did 
not include with its formalized finding (R. 776) any find- 
ing of lawfulness, or of justness and reasonableness, of 
these rates. We venture to say, without fear of successful 
contradiction, that the Commission has never, in scores of 
final rate orders based on determinations of the lawful- 
ness or unlawfulness of rates, issued a single one in which 
it did not make or repeat its conclusory fimding as to 
lawfulness (or justness or reasonableness) in its formal 
findings. 

Moreover, the dissenting Commissioner levels his prin- 
cipal dissent against the very fact that the majority had 
not .made a finding of justness and reasonableness, and 
only secondarily on the lack of support for such a finding 
“to the extent that the orders do rest on” such a finding 
(R. 799): 


An order a hehe to terminate a proceeding 
could effectively do so only if it amounted to a finding 
of justness and reasonableness. Without such an 
explicit or implicit finding the order is powerless to 
permit the rate under investigation to become effec- 
tive. The order of August 6 and the Order Denying 
ap pheation for Rehearing declare that such a finding 
of Justness and reasonableness is unnec to sup- 
port the termination of an investigation and suspen- 
sion. It purports to terminate the proceeding and 
permit the rates to become effeetive for reasons chiefly 
of administrative expedience. Therefore, neither the 
order of August 6 nor the Order Denying Application 
for Rehearing is a valid order. : 

To the extent that the orders do rest on a finding 
of justness and reasonableness, that finding is unsup- 
ported by applicable principles of regulatory law and 
economics a hence, these orders must fail on that 
ground as well. 


For the reasons already discussed (supra, pp. 12-20) we 
do not agree with his premise that such a finding was 
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necessary, and, what is more important to an understand- 
ing of the Commissioner’s order, neither did the Com- 
mission, as shown by its explicit statement (B. 795) that 
it 

¢ © © had the power to terminate a p ing of 

this kind without the necessity of making a finding 

of justness and reasonableness. 
But our present point is that the principal ground of 
the dissenting Commissioner, who had had the benefit of 
face-to-face interchange of views with the Commissioners 
making up the majority on what they had done, was that 
the Commission had not made a finding of justness and 
reasonableness—the lawfulness—of these rates under the 
standards of Section 4. 

We turn then to the question of the meaning and sig- 
nificance of the Commission’s discussion in which it says 
(RB. 773) that it is “of the opinion that the rates fall 
within the zone of reasonableness” and (BR. 794) that it 
had “concluded that Shamrock’s proposed rates were just 
and reasonable.” We first point out, however, that if the 
Commission had been making a finding of justness and 
reasonableness of the rates as a final statutory determina- 
tion of their lawfulness under the standards of Section 4, 
such a finding would have been mere surplusage and un- 
necessary to the termination ordered, under the Commis- 
sion’s view (which we have shown to be correct, supra, 
pp. 9-20) that such a determination was not then pos- 
sible or necessary. It would therefore have to be disre- 
garded, as not prejudicial, in view of the statement of a 
valid ground for the order, wholly independent of such 
a final finding, and unaffected by any of its deficiencies. 

But the discussion has meaning and relevance as the 
Commission’s preliminary estimate, based on such data 
as were available, of what would be accomplished by 2 
hearing, if the proceeding should go to hearing. Used as 
a “point of departure”, as the cited cases contemplate, 
the Commission felt that cost-of-service would not be 
finally significant in the determination of justness and 
reasonableness of these rates. For comparison of these 
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rates with others showed that they “are somewhat below 
the prevailing prices in the area” (R. 774). Thus, these 
rates would have no triggering effect or tendency toward 
area price inflation, which was the Supreme Court’s con- 
cern in the Catco case, leading it to suggest the “out-of- 
line” test for resolution of the analogous problem of pre- 
liminary appraisal of proposed initial rates im certificate 
cases, before full-blown rate case results can be avail- 
able.” 

Where the contract under which an increased rate is 
filed provides for frequent periodic or other escalations, 
a hearing and determination of lawfulness may not only 
dispose of the immediate rate problem but may provide 
a big leg-up for disposing of future problems, and so 
serve a further administrative purpose. But here only 
one escalation over the 20 year life of the contracts was 
involved, and that one representing an increase of only 
one cent per Mcf (R. 775). Moreover, the continuing 
drop in gas pressures in the field, with its resulting con- 
tinuing need for additional investment in compression 
facilities was considered (R. 775). This factor, of course, 
tends to militate against any probable occasion for a 
future Commission-initiated rate investigation which com- 
pletion of a hearing now might simplify or make un- 
necessary. 

Taking these considerations into account, the Commis- 
sion concluded with the language already quoted, neces- 
sarily directed to the preliminary procedural question 
being decided, “that the rates of Shamrock are just and 
reasonable to the consuming public and that further pro- 
ceedings are unnecessary” (R. 775). This language neces- 
sarily takes its meaning from the issue being decided. 

We submit that the Commission, giving full respect and 
effect to this Court’s decisions as to the necessity of cost 
of service evidence for a final statutory determination of 
lawfulness, patently has here made a preliminary esti- 


The Atlantic Refining Co. v. PS.C. of N.Y., 360 U.S. 378, 
390-891. 
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mate of what the probable result would be of holding a 
hearing to receive such evidence. In its words (RB. 797): 


[T]he chance of accomplishing a rate reduction for 
the benefit of consumers, even on a most complete 
record, would be almost non-existent. 


In a reversal of its original findings (R. 369, 372) that 
“Jt is necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural 
Gas Act that the Commission enter upon a hearing con- 
cerning the lawfulness” of the new rates, it now found 
the exact opposite. Such a finding, we submit is precisely 
what is called for to satisfy Section 16’s “necessary or 
appropriate to carry out the provisions” of the Act. For 
the “provisions of the Act” here involved are those of 
Section 4, and, plainly, correction of a finding and order 
under Section 4(e) which initiated a rate investigation, 
now known to be erroneous, is at least “appropriate” “to 
carry out the provisions” of Section 4. 

In reaching its present conclusion the Commission ex- 
plained its reasons for concluding that receipt of cost of 
service evidence at a new hearing would not affect its 
estimate of the justness and reasonableness of these rates. 
And it went on to explain the administrative situation 
under which its original finding had been made, and to 
discuss the additional evidence now available to it, calling 
for a reversal of its original finding (B. 795) :* 


In our orders suspending the proposed increased 
rates we found it was ‘necessary and proper’ in the 
public interest and to aid in the enforcement of the 
provisions of the Natural Gas Act that the Commis- 


18 Petitioner’s rhetorical question (Pet. Br. 22), “What possible 
relevance can the fact that the Commission is not now suspending 
increases at the levels proposed herein have to the justness and 
reasonableness of Shamrock’s rates filed over four years earlier,” 
ignores the Commission’s comparison (R. 774-775) of these rates 
with then prevailing rates. Infra, p. 30. It also ignores the 
fact that the lawfulness of these rates would be judged, if a new 
hearing were held, on their reasonableness for the immediate 
future as well as for the past four years. 
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sion enter upon a hearing concerning the lawfulness 
of the said proposed charges. We did enter into such 
a hearing, but the record and our experience since 
the time of the suspension orders shows that it was 
not ‘necessary and proper’ to enter upon such 2a 
hearing. 

As we have already pointed out (supra, pp. 18-19), 
Amarillo-Borger and the other cases relied upon by peti- 
tioner recognize the Commission’s power of vacation, upon 
proper findings, i.¢., findings which are sufficient to over- 
come the findings originally made. The issue, where the 
Commission reopens the question of whether it should 
investigate and determine the lawfulness of a rate, comes 
back therefore basically to the question of the existence 
of the Commission’s initial power to select the rates it 
will investigate and those that will go into effect uncon- 
ditionally. This power we believe the Commission must 
have. Otherwise every producer rate change filed must 
be set for hearing. For if the Commission is to make 
any selection, if it is to have power to allow any changes 
to become effective without: setting them for hearing, it 
must do so upon an estimate, made without cost of service 
evidence, of what the probable result of a hearing would 
be, including what the outcome would be as to the just- 
ness and reasonableness of the new rate in the light of 
cost of service evidence. The rule of the City of Detroit 
case cannot be obligatory for such a preliminary esti- 
mate, any more than it is obligatory to hold a full blown 
rate case on every initial price proposed in a certificate 
case. The Atlantic Refining Co. v. P.S.C. of N. Y., 360 
U.S. 378, 390-391. 

For in the Commission’s judgment, it is not feasible 
and it would not be reasonable, at this time to require 
gas producers to make a showing of their cost of service 
in support of each filing of a rate change under Section 
4(d) of the Act. The Commission has felt that prepara- 
tion of cost of service data by an independent producer 
prior to making a rate filing would create an almost im- 
possible burden because of the time and effort necessary 
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to complete such a study. A cost of service approach 
requires a study of taral-gas 
of a 


For no 

dictional sale but also 

gas company, such as overhead 

development expenses must be allocated 

question.” Furthermore in determining the proper rate 
of return for a nataral-gas company analysis must be 
made of the operations of the whole company. 


m 


The Findings Made by the Commission Were 
Abundantly Supported 


The objections which are urged to the sufficiency of 
the record to support the findings, depend narrowly upon 
the claims which we have shown to be erroneous (supra, 
pp. 9-28) that the Commission could not permit these 
increased rates to become effective without finding them 
lawful, and that the case was ripe for decision of that 
question by the Commission. We shall, therefore, discuss 
the findings only briefly, to show the abundance of the 
supporting evidence. 

We have already adverted to the fact that Amarillo- 
Borger and Dixie Carriers, statatory three-judge district 
court decisions in both of which the opinions were written 
by Circuit Judge Brown, and Long Island R.R., became 
moot before Supreme Court review could be obtained 
(supra, pp. 18-19). We think those decisions cannot be 
eecepted as authoritative (supra, Pp. 19, note 15), par- 
ticularly as they rely upon the provisions of the Admin- 

19 See for example th 
major controverted 


Phillips Petroleum 
copy). 
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istrative Procedure Act as authorizing court review. Con- 
trast F.P.C. v. Colorado Interstate Gas Co., 348 U.S. 492, 
500; Magnolia Petroleum Co. v. F:P.C., 236 F. 2d 785, 
793 (CA5, Cirenit Judge Brown dissenting, at p. 810), 
certiorari denied, 352 U.S. 968; Amerada Petroleum Corp. 
v. F.P.C., 231 F. 2d 461, 465 (CA10), all holding provi- 
sions of the Administrative Procedure Act inapplicable to 
enlarge the review provided by Section 19(b) of the Gas 
Act. 

Moreover, it is to be noted that the provocative factor 
present in all of those cases is absent here. There the 
I.C.C. had suspended railroad rates which were reduc- 
tions made to destroy threatening motor carrier competi- 
tion. Although “for good cause shown” the LC.C. vacated 
its original suspension of the decreased rates, it did 
not terminate its investigation of their lawfulness. 
Understandable question was thus raised as to the suf- 
ficiency of the “good cause” because of the apparent 
inconsistency of continuing to question the new rates on 
the one hand, and, on the other, deciding to vacate their 
suspension and allow their use in the interim, which 
presumably might fully accomplish their intended purpose 
before the investigation would be completed. In our own 
case, if petitioner is hurt, it is damnum absque imjuria, 
for the injury results from rates which will never be 
found unlawful for this period.” 

We shall not repeat our analysis of the rationale of 
the Commission’s findings under Sections 16 and 4(e)— 
as constituting a reversal of its findings when it initiated 
the rate investigation. Supra, pp. 20-28. ‘We may, how- 
ever, call attention to the record support for those find- 
ings. 


20 See Hope Natural Gas Company V. F.P.C., 196 F.2d 808 (CA 
4). Petitioner (Br. 31-82) points to the existence of the repara- 
tions power under the Transportation Act, and its absence under 
the Gas Act, as emphasizing the relative greater importance of 
suspension here. We think this is a largely irrelevant effort to 
introduce some color, but suggest that it overlooks the relative 
unimportance of reparations on the business it did not get, to a 
bankrupted motor carrier. 
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Shamrock had introduced into the record extensive field 
price data. One exhibit (B. 161) showed that contracts 
in effect in 1955 in the West Panhandle Field for sales 
to interstate pipeline companies, including contracts en- 
tered into prior to 1949, contain rates ranging from 5.7¢ 
per Mef for a 1943 contract to 16.1¢ per Mef for a 1954 
contract. The weighted average price was 10.4¢ per Mef, 
which is two mills less than the total contract price for 
Shamrock’s casinghead gas and eight mills more than the 
total contract price for Shamrock’s dry sour gas (B. 78). 
However, most of the gas making up the weighted average 
price is dry gas which does not require the substantial 
additional investment necessary to produce and deliver 
easinghead gas (R. 79, 83, 84). 

Another exhibit (R. 162)” showed contracts in effect 
in 1955 in the West Panhandle Field for sales to 
interstate pipeline companies, entered into on or after 
September 26, 1949. The rates in these contracts ranged 
from 8.1¢ per Mef for a 1952 contract to 16.1¢ per Mef. 
The weighted average price amounts to 12.2¢ per Mef. 
This is 26¢ higher than the total contract price for 
dry sour gas and 1.6¢ more than the total contract price 
for casinghead gas (R. 79). 

‘A third exhibit (R. 163)" showed the contracts in effect 
in 1955 in the West Panhandle Field for sales to inter- 
state pipelines, including contracts entered into on or 
after January 1, 1953. The rates in these contracts 
ranged for 12.2¢ per Mcf for a 1954 contract to 16.1¢ 
per Mef. The weighted average price is 13.7¢ per Mef, 
which is 4.1¢ higher than the total contract price for dry 
sour gas and 3.1¢ more than the total contract price for 
casinghead gas (R. 84). 


21 The 9.6¢ and 10.6¢ per Mef total prices referred to in these 
exhibits for Shamrock’s subject sales include the service charge 
for compression and an adjustment in the gross production tax 
increase in addition to the 9¢ and 10¢ per Mcf base price in the 
respective contracts (R. 117). 


2 See note 21, supra. 
23 See note 21, supra. 
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Yet another exhibit (R. 168-170) contained a summary 
of major contracts for new gas supply, both interstate 
and intrastate in the West Panhandle and Hugoton Em- 
bayment of the Anadarko Basin in Texas, Oklahoma, and 
Kansas. The exhibit showed that the base contract prices, 
with one exception of 10¢ per Mcf for a sale to an in- 
dustrial customer, ranged from 12¢ to 16¢ per Mef com- 
pared with the 9¢ to 10¢ per Mef base prices involved 
in these p: 

In addition to these data showing that Shamrock’s rates 
were relatively low in comparison to other prices in the 
area, the Commission (R. 796) also alluded to the fact 
that increased rates of other producers in the West Pan- 
handle Field of Texas, ranging up to 10.7¢ per Mef, have 
been accepted (R. 796). 

Shamrock also presented evidence showing that its costs 
had increased and would continue to increase in the 
future. With respect to Shamrock’s FPC Gas Rate Sched- 
ule No. 2, the dry sour gas contract, the evidence showed 
that between 1949 and 1956, 25 sour gas wells were con- 
nected (R. 148).* In this regard, it is common knowledge 
that the cost per foot drilled has been constantly rising.* 

Installed compressor horsepower on the sour gas gath- 
ering system has increased from 3,000 horsepower in 1949 
to 11,050 horsepower in 1956 (BR. 150), amounting to 
253% increase in horsepower since the date of the sour 
gas contract. Additional horsepower will also be required 
in the future to compensate for decline in pressure (R. 
42, 43).2* In fact, one exhibit (R. 156) showed that there 


24 Since 1954 Shamrock has concentrated upon the exploration 
for and the development of oil rather than gas, due to the un- 
certainty as to the price which may be received for gas since the 
Phillips decisicn in 1954 (R. 72). 


25“The natural gas production business, like other businesses, 
has been subject to inflation and increased labor and material 
costs.” Texas Gas Transmission Corp., 22 FPC 378, 388. 


26 Witness Rodgers testified that the installation of additional 
noe in 1954 has been fully utilized and that it would be 
to install additional horsepower on the system in the 

fall of 1956 (R. 42). 
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was a steady decline in wellhead pressure from 248 
pounds in 1950 to 196 pounds by mid-1955. 

Shamrock also presented evidence showing that despite 
the connection of additional sour gas wells, there was 
still 2 continuous decline in volumes of gas produced each 
year from 78.5 millions of Mcf in 1949 to 47.4 millions 
of Mef in 1955 (R. 56-57). Of that 47.4 millions of Mef 
approximately 8.8 millions of Mef were obtained by the 
drilling of additional wells (B. 57). An exhibit (R. 154) 
showed the continuous decline in annual volumes of residue 
gas available for delivery to Northern from 10,202,028 
Mcf in the July 1951 to June 1952 period to 7,645,424 
Mef in the July 1955 to June 1956 period. The maximum 
contract delivery obligation, however, for the July 1955 
to June 1956 period was 10,215,000 Mef. 

Even if total annual costs remained the same in 1955 
as they were in 1949, the decrease in annual volumes sold 
to Northern would cause a large increase in unit cost, 
not even taking into account the aforementioned increas- 
ing investment and additional compression costs. 

With respect to Shamrock’s FPC Gas Rate Schedule 
No. 3, the casinghead gas contract, the Commission in its 
order of August 6, 1959, took notice of the fact that rate 
increases have been granted producers who supply part 
of the casinghead gas processed by Shamrock and de- 
livered to Northern under the aforementioned contract 
(RB. 775). These rate increases range from 14¢ to 3¢ per 
Mef. Those contracts represent an annual volume of 
approximately 4.2 millions of Mcf out of an approximate 
annual purchase by Shamrock of 16.4 millions of Mef. 

The evidence shows that between 1951 and 1956 Sham- 
rock added 263 oil wells making a total of 603 oil wells 
connected to their casinghead gas gathering system (R. 
148). Testimony farther indicates that new casinghead 


27Under the dry sour gas contract Shamrock agreed to sell 

to Northern residue gas attributable to production for 11,800 

62,625 

of the gas well production from Shamrock’s sour gas supply in 
the West Panhandle Field (R. 14). 
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gas connections must be made, if production available to 
Northern is to continue at the. maximum contractual 
amount of 40,000 Mcf of gas per day (R. 45-46). The 
constantly rising cost per foot drilled (including dry 
holes) would increase the investment per well for the 
added wells above the investment per well for those con- 
nected when the contract was originally entered into in 
1951. One of Shamrock’s witnesses also indicated that 
operating expenses in handling casinghead gas are con- 
siderably higher than operating expenses in handling 
comparable volumes of dry sour gas (RB. 83). This is 
because of the additional investment required for picking 
up such small volumes of gas from so many wells (BR. 84). 

Installed compressor horsepower on the casinghead gas 
gathering system has increased from 7,590 horsepower 
on December 31, 1951, to 12,380 horsepower on June 30, 
1956 (R. 151) and should Shamrock gather additional 
gas from other sources there will be need for additional 
compressor facilities (R. 44-46). Furthermore, wellhead 
pressure for casinghead gas is substantially less than for 
dry gas wells, requiring more horsepower to raise delivery 
pressure to the 200 pounds required by the subject. casing- 
head contract (R. 20-21). 

The above-mentioned factors show that Shamrock’s 
costs in the production of casinghead gas have increased 
and will continue to increase in the future. Further- 
more, the one-cent. differential in price between casinghead 
gas and sour gas, recognized by the parties at the time 
they entered into the contracts, appears to be fully justi- 
fied on the basis of greater costs necessary for the pro- 
duction of casinghead gas. 

The importance of the Commission’s power to select 
the rate it will process is clearly brought into focus by 
a look at the enormous tasks confronting the Commission 
at the present time. As of September 30, 1959, there 
were 90 suspensions of pipeline rates involving annual 
increases of $349,087,400 and 2,395 suspensions of inde- 


28 See footnote 25, supra, p. 31. 
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pendent producer rates involving increases of $115,376,392 
annually (BR. 797). ‘The staff of the Commission cannot 
possibly make full investigations in all of these cases 
either now or in the foreseeable future. As a necessary 
corollary to these facts if there is to be effective regula- 
tion, the Commission must spend most of its time on the 
more important cases. 


29 As of June 30, 1960, there were 3,325 suspensions of in- 
dependent producer rates pending, involving annual amounts of 
$169,809,919. F.P.C. Release No. 11,046, G-5887. 
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CONCLUSION 


For the foregoing reasons we submit that the orders 
complained of should be affirmed.” 


JOHN C; MASON, 
Acting General Counsel, 


Howakp E. WAHRENBROCK, 
Solicitor, 


SAMUEL B. Ross, 
FRANCIS J. GILMORE, 


Federal Power Commission, Washington 25, D.C. 


August 22, 1960. 


30 Petitioner in its brief requests this Court to remand these 
proceedings to the Commission with directions to dismiss Sham- 
rock’s rate increase filings and to order that the amounts collected 
by Shamrock pursuant to the proposed increases be refunded 
(Minneapolis Br. $4), although in its Petition for Review peti- 
tioner requested only that this Court remand the proceedings to 
the Commission for further action in accordance with law (Joint 
Appendix, page 467). Section 19(b) of the Natural Gas Act, 15 
U.S.C. 717%r(b), gives Courts of Appeals, on review of orders of 
the Federal Power Commission, jurisdiction only to “affirm, modi- 
fy, or set aside such order in whole or in part.” The narrow 
scope of that jurisdiction is indicated by FP.C. v. Idaho Power 
Co., 344 U.S. 17, 20-21, where the Supreme Court stated “But the 
guiding principle, violated here, is that the function of the re- 
viewing court ends when an error of law is laid bare. At that 
point the matter once more goes to the Commission for recon- 
sideration. See F.C.C. Vv. Pottsville Broadcasting Co., 309 U.S. 
184; F.T.C. v. Morton Salt Co., 384 U.S. 37.” Cf. Sunray Mid- 
Continent Oil Co. v. FP.C., 858 US. 944. If the Court were 
to reject the Commission’s determination in the present case, it 
should then remand the cause to the Commission for appropriate 
action in light of the governing law. 
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STATEMENT OF QUESTIONS PRESENTED 


In accordance with section 4(d) of the Natural Gas Act, 
| The Shamrock Oil and Gas Corporation, an independent 
' producer natural gas company, filed increased rates for 

its sales to an interstate pipeline company. The Federal 
Power Commission, on its own motion, suspended the in- 
, ereased rates, pending hearing thereon, permitting them 
to be made effective and be collected subject to an under- 
| taking to refund any portion determined to be unlawful. 
At the hearing held under section 4(e) of the act, the in- 
| dependent producer introduced evidence to show the just- 
ness and reasonableness of the increased rates; no evidence 
was introduced contesting or refuting such showing. The 
' Commission found the rates to be just and reasonable and 
terminated the proceeding. 


Under these facts, intervenor The Shamrock Oil and 
Gas Corporation is of the opinion that the questions pre- 
sented for decision are: 


i (1) Did the Commission act in accordance with law in 
| making its determination that the increased rates are just 
' and reasonable without requiring a showing under the 
utility rate base method? 


(2) Are the Commission’s findings that the increased 
' rates are just and reasonable supported by substantial 
evidence? 

(3) Could the Commission, under the circumstances of 
| this case, act in accordance with law in terminating the 
i rate proceeding for reasons fully stated, independent of 
| its finding that the rates are just and reasonable? 


INDEX 


Counterstatement of the case 
Statute involved 


Summary of argument 


L Under section 4 of the Natural Gas Act and the 
applicable cases the Commission could, as a 
matter of law, find that Shamrock’s rates are 
jast and reasonable to the consuming public, 
without the submission of a complete cost of 
service rate presentation 


II. The Commission’s finding that Shamrock’s in- 
creased rates are just and reasonable is sup- 
ported by substantial evidence 


II. The Commission can, for good cause shown on a 
proper record, terminate a producer rate in- 


crease proceeding independent of a finding as to 
the justness and reasonableness of the rates .. 


Conclusion 
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IN THE 


United States Court of Appeals 


For rae Disreicr or Cotumsra Crecurr 


No. 15,452 


MrxweaPouis Gas Company, 
Petitioner, 
v. 


FeperaL Power Commission, 
Respondent, 


Tue SHamnock Om anp Gas Corporation, 
Intervenor. 


On Petition for Review of Orders of the Federal Power 
C. hie 


COUNTERSTATEMENT OF THE CASE 


Petitioner in this case attacks as invalid an order of 
the Federal Power Commission (Commission) which ter- 
minated a rate proceeding under section 4(e) of the Nat- 
ural Gas Act, act of June 21, 1938, c. 556, 52 Stat. 822, 
U.S.C., Title 15 §717c(e) (hereafter referred to as ‘‘the 
act’’), involving rate increases of The Shamrock Oil and 
Gas Corporation (Shamrock) for sales to an interstate 
pipeline. 
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This case concerns price increases under two separate 
contracts whereby Shamrock sells natural gas to Northern 
Natural Gas Company (Northern), an interstate pipeline 
company. One contract, designated as FPC Gas Rate 
Schedule No. 2, provides for the gathering and sale of 
dry gas; the other contract, FPC Gas Rate Schedule No. 3, 
calls for the gathering and sale of casinghead gas. The 
price increases involved herein were provided for by a 
provision in each of the contracts. They were filed for 
separately with the Federal Power Commission; the Com- 
mission, as hereafter described, consolidated the two filed 
increases for a single hearing. 


Pursuant to section 4(d) of the Natural Gas Act, on 
June 20, 1955, Shamrock? filed with the Federal Power 
Commission its Supplement No. 2 to its FPC Gas Rate 
Schedule No. 2 (BR. 289-95).? This supplement contained 
a@ price increase from 8¢ to 9¢ per Mef, effective July 1, 
1955 (BR. 246). The Commission by order of July 19, 1955, 
in Docket No. G-9146, suspended Supplement No. 2 pur- 
suant to section 4(e) of the act, until December 21, 1955, 
insofar as it provided for the rate increase, and ordered 
that a hearing be held concerning the lawfulness of the 
increased rate (RB. 368-69).* 


1 Shamrock is a producer and gatherer of natural gas operating primarily 
in the West Panhandle and Hugoton fields of Texas. It gathers gas produced 
by itself and other producers and after processing such gas and removing 
impurities sells the residue gas from the outlets of its plants. The sales in- 
volved in this case are only two of numerous producer natural gas company 
gales made by it to interstate pipeline natural gas companies. Shamrock’s 
activities are those of an ‘‘independent producer’’ natural gas company 
under the Commission’s regulations. 18 CF.B. § 154.91 (Supp. 1959). 

2In accordance with this court’s order of February 1, 1960, citations are 
made to the record as certified to this court; the record pagination appears 
in bold print in the joint appendix. 

2 The Commission’s order stated, in part (BR. 368-60): 

‘che increased rates and charges . . . have not been shown to be 
justified, and may be unjust, unreasonable, unduly discriminatory, or 
preferential, or otherwise unlawful’? (Emphasis added.) 
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Shamrock’s FPC Gas Rate Schedule No. 2 is a contract 
dated September 26, 1949, whereby Shamrock sells to 
Northern dry gas‘ from the West Panhandle field in Texas 
(R. 228-98). The contract, of twenty years duration, calls 
for the delivery of approximately 10,215,000 Mef of gas 
per year, to the extent available, and specifies a base price 
of 8¢ per Mef for the first five years, with a single in- 
crease (that involved herein) of 1¢ for the rest of the 
contract term (R. 233-34, 246). 


On September 20, 1955, Shamrock filed its Supplement 
No. 3 to its FPC Gas Rate Schedule No. 3, which supple- 
ment embodied a price increase of from 9¢ to 10¢ per 
Mef, effective December 1, 1955 (R. 325, 356-61). The 
Commission, on October 18, 1955, in Docket No. G-9498, by 
an order similar to that issued in Docket No. G-9146, sus- 
pended the increased rate until May 1, 1956, and pre- 
scribed that a hearing be held concerning its lawfulness 
(R. 371-72). 


Shamrock’s FPC Gas Rate Schedule No. 3 is a contract 
for the sale of casinghead gas from the West Panhandle 
field of Texas. This contract between Shamrock and 
Northern, dated April 14, 1951, runs until July 1, 1970, and 
ealls for the delivery to the extent available of up to 
40,000 Mcf per day after October 31, 1951 (R. 299-364 ; 
310-11). The initial price of 9¢ per Mcf was to undergo 
a single increase (that involved herein) of 1¢ per Mef after 
November 30, 1955 (BR. 325). 


Pursuant to the abovementioned Commission orders, 
Shamrock’s increased rates have been in effect since De- 
cember 21, 1955, in Docket No. G-9146, and since May 1, 
1956, in Docket No. G-9498 (R. 392-97; 442-44, 448-50). 


‘Dry gas is that produced from natural gas wells; this dry gas contains 
hydrogen sulphide, which must be removed to make the gas fit for delivery 
te pipelines for domestic. and other uses (BR. 14). The other contract involved 
herein, Shamrock’s FPC Gas Rate Schedule No. 8, provides for the sale of 
casinghead gas, which is produced with oil from oil wells (B. 19); this cas- 
inghead gas also contains hydrogen sulphide which must be removed prior to 
delivery (BR, 20). 
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The consolidated hearing as ordered by the Commis- 
sion (RB. 398-99) was held on July 25, 1956. Shamrock pre- 
sented three witnesses and seventeen exhibits. The facts 
shown by Shamrock were unchallenged by any of the other 
parties either by cross-examination or by the submission 
of their own evidence (R. 135-37); these facts demon- 
strated that Shamrock required these price increases for 
the continued full performance of its contract obligations. 


After Shamrock had presented its evidence, Commis- 
sion Staff Counsel moved to disallow the rate increases 
and dismiss the proceedings on the grounds that Shamrock 
had not discharged its statutory burden under section 
4(e) of the act and that the evidence of record provided 
no basis for a Commission determination as to the just- 
ness and reasonableness of the increased rates (R. 132). 
Intervenor Minneapolis Gas Company (Minneapolis), peti- 
tioner here, joined in this motion (R. 136). 


On May 21, 1957, the Presiding Examiner submitted his 
decision, in which he dismissed the rate increase applica- 
tions (R. 568-77); his action in granting Staff Counsel’s 
motion to dismiss and his finding that Shamrock had failed 
to meet its burden of proof under section 4(e) were based 
upon his understanding of the Commission’s position in 
such cases. The Examiner stated that he understood the 
Commission to require rate base or cost evidence in pro- 
ducer rate cases and that in light of this mandate, evidence 
of the type submitted by Shamrock was insufficient (R. 
574-75) .° 


5 No evidence reflecting the increasing costs of the producers such as was 
presented by Shamrock had been adduced in the prior producer cases relied 
upon by the Examiner. Farthermore, such prior cases had not been decided 
at the time of Shamrock’s hearing. 
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The Commission's Order Terminating the Proceedings 


On June 20, 1957, Shamrock filed its exceptions to the 
Examiner’s decision (R. 587-614). In these exceptions 
Shamrock reviewed the record evidence to demonstrate 
that it had justified the price increases. Shamrock showed 
that the additional revenues were justified on the basis 
of its production experience in the performance of its con- 
tract obligations and on the basis of the substantial addi- 
tional investment required to maintain production, both 
in terms of new volumes and also for the maintenance of 
pressure on the existing gathering systems. 


Shamrock’s exceptions also pointed out that the Com- 
mission had without suspension allowed rate increases to 
producers for casinghead gas sold to Shamrock and resold 
to Northern, thus materially increasing Shamrock’s pur- 
chased gas costs incurred in performance of its contract (R. 
594). Also, Shamrock in its exceptions requested the op- 
portunity to present such additional evidence as might be 


required if the Commission should consider Shamrock’s 
evidence insufficient in any respect (R. 613-14). 


Over two years later, on August 6, 1959, the Commission 
acted on the Examiner’s decision and Shamrock’s excep- 
tions thereto, by its Order Terminating Proceedings, 
whereby it reversed the Presiding Examiner and found 
the rate increases to be just and reasonable, permitting 
them to remain in effect (R. 772-78). In the circum- 
stances, it of course denied Shamrock’s request to reopen 
the record for additional evidence since it found no addi- 
tional evidence necessary (R. 775-76). 


In its order the Commission stated that: 


se... under the circumstances, we believe it is 
neither necessary nor appropriate nor in the public 
interest for us to inquire further into the justness 
and reasonableness of the rates here involved for we 
are of the opinion that the rates fall within the zone 
of reasonableness and that the proceedings should be 
terminated leaving the proposed rates in effect.’’ (R. 
773). 
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The Commission pointed out that the record contained ‘‘no 
cost of service evidence as such,’’ and that it had previ- 
ously interpreted the natural gas pipeline company case 
City of Detroit v. Federal Power Comm’n, 97 U.S.App. 
D.C. 260, 230 F.2d 810 (D.C. Cir. 1955), cert. denied, 352 
U.S. 829 (1956), as requiring such evidence. The Com- 
mission stated, however, that it had since determined that 
‘eost of service evidence is not adaptable to many pro- 
ducer rate cases and that it is necessary to use other 
criteria or standards in some instances to determine the 
justness and reasonableness of rates,”’ referring specifically 
to its Opinion No. 310, In the Matter of Pan American 
Petroleum Corp., 19 FPC 463 (1958). Quoting from Bel Oil 
Corp. v. Federal Power Comm’n, 255 F.2d 548 (5th Cir. 
1958), cert. denied, 358 U.S. 804 (1958) and Forest Oil Corp. 
v. Federal Power Comm’n, 263 F.2d 622 (5th Cir. 1959), the 
Commission stated that ‘‘the courts also have recognized 
that in independent producer rate cases we are dealing 
with new and difficult problems and must look for other 


standards of justness and reasonableness than the tradi- 
tional cost of service rate base method’’ (R. 773). 


Analyzing the evidence presented by Shamrock, the Com- 
mission noted that the increased rates were below the 
prevailing area prices. It stated that ‘the weighted aver- 
age price during 1955 for residue gas produced in the West 
Panhandle Field and sold to interstate pipelines was 10.4¢ 
per Mcf. When the average is confined to prices for gas 
under contracts made after September 26, 1949, the date 
of the sour gas contract, the amount was 12.2¢ per Mef 
and when confined to contracts made after January 1, 
1953, the average was 13.7¢ per Mef.’’ It also noted that 
the major part of the gas constituting the weighted average 
prices in the area was dry gas ‘¢which does not require the 
substantial additional investment which the evidence in 
this case showed was necessary to produce and deliver cas- 
inghead gas’’; that the prices involved herein were also 
below those of 12¢ to 16¢ per Mef required to obtain 


7 


new gas supplies in the area, and that thus other companies 
in the area in competition with Shamrock for the acquisi- 
tion of gas supplies were allowed to charge rates in excess 
of Shamrock’s increased prices (R. 774-75). 


The Commission stated that because ‘‘it is administra- 
tively infeasible to conduct a cost investigation as to each 
rate filing,’’*® it is necessary to look to field prices in de- 
termining whether to suspend a producer rate increase and 
that ‘‘the rate increases here in question were suspended 
when we had only a meager knowledge of field prices in 
the area; ... if this matter were now before us for the 
first time as to whether or not we should suspend these 
rates, we would not, with the knowledge we now possess, 
suspend them’’ (R. 775). Thus, the Commission, observ- 
ing that the record evidence clearly shows that the prices 
it suspended were below the then prevailing field prices, 
is candidly admitting that it made a mistake in suspend- 
ing 


But the Commission further stated that ‘‘there are other 
factors than field prices which weigh heavily in our de- 
termination to terminate these proceedings” (R. 775). It 
then noted that the contracts provide for only one price 
increase, that of one cent, during their entire term of 


6 Under §§4(d) and (¢), natural gas companies filing increased rates are 
only required to give thirty days’ notice to the Commission and the public; 
the Commission may utilize its suspension power to obtain more time within 
which to consider whether filed increases are justified and should be allowed. 


7 Both contracts, with their provisions for the price increases, were exe- 
cuted prior to the Supreme Court decision in Phillips Petroleum Co. v. State 
of Wisconsin, 347 U.S. 672, decided June 7, 1954, which resulted in the 
Commission’s regulation of producers and gatherers. Filings by independent 
producers as a consequence of the Phillips decision were not required until 
December 1, 1954, 18 C.F.R. § 154.92 (Supp. 1959), and therefore the rate 
increase filings involved herein were made only approximately six and nine 
months, respectively, after the Commission’s regulations concerning producers 
became effective; the suspension orders were thus issued before the Commis- 
sion had accumulated any material experience in the regulation of producers. 
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twenty years. Also, it noted the ‘‘substantial evidence 
that Shamrock’s costs have been increasing and will con- 
tinue to increase”? (R. 775). Gas pressures are dropping; 
added compressor horsepower has been and will be needed ; 
“farther substantial investment in facilities’? will be re- 
quired in the future. In addition, the Commission took 
notice of the fact that it had accepted rate increase filings 
by a considerable number of producers supplying Sham- 
rock, thus increasing the latter’s cost of purchased gas and 
imposing a price squeeze upon Shamrock (R. 775). 


The Commission found that, all these factors considered 
concerning this ‘‘small increase requested,” the ‘‘rates of 
Shamrock are just and reasonable to the consuming pub- 
lic, and that further proceedings are unnecessary’’ (R. 
775). 


Finally, the Commission pointed to the large number of 
producer rate cases before it, which ‘‘makes it imperative’’ 
that cases such as this ‘‘where we feel there is little or 
nothing to be gained from further proceedings,’ be dis- 
posed of. Noting the large number of suspended pro- 
ducer rate filings, and that those few of which the Com- 
mission has made disposition have not required it to ‘‘make 
a determination of many of the controversial issues in- 
volved in the regulation of independent producers,’’® the 
Commission stated that ‘‘it is in the public interest to dis- 
pose of producer rate filings such as these while we are 
attempting to arrive at a formula by which to set rates”’ 
(RB. 776). The Commission also stated that it is in the 


8 These single eecalations in the Shamrock contracts are to be compared 
with many contract provisions which provide one cent per Mcf price escala- 
tions every four or five years over the life of the contract and contain in 
addition ‘‘favored-nation’’? or renegotiation provisions which result in 
constantly increasing prices over the period of the sale. Shamrock’s con- 
tracts provide no further increase in price, no matter how greatly its costs 
may increase during the contract terms. 

9In the Matter of Phillips Petroleum Co., Docket No. G-1148, which both 


the industry and the Commission have been awaiting as the original case to 
determine criteria for producer rate cases, has yet to be decided. 
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public interest to settle the rates of the pipeline and dis- 
tributing companies, who await the producers’ rates, and 
noted that it did not intend to terminate proceedings 
“‘where the increase is great or where the final price is 
high relative to prices in the field or area”? (RB. 776). 


The Commission thus terminated the proceedings and 
ordered that the increased rates ‘‘remain in effect until 
changed in accordance with the provisions of the Natural 
Gas Act’? (R. 776). 


Minneapolis filed an application for rehearing on Sep- 
tember 4, 1959, (R. 780-88), which was denied by the Com- 
mission, Commissioner Connole dissenting, on October 2, 
1959, in an order which stated that an opinion setting 
forth the reasons for such denial would thereafter be 
issued (R. 791-92). On November 20, 1959, Opinion No. 
332 on denial of Minneapolis’ application for rehearing 
was issued, Commissioner Connole dissenting (R. 794-808). 


ih its opinion, the Commission reiterated the two grounds 
relied upon in its Order Terminating Proceedings, stating 
that: 


“‘we did not think complete cost evidence was neces- 
sary in view of the evidence in the record and the 
state of the law. In any case, in addition to finding 
that the rates were just and reasonable we rested 
our decision on the separate and independent ground 
that we had the power to terminate a proceeding of 
this kind without the necessity of making a finding of 
justness and reasonableness’? (R. 794). 


The Commission pointed to section 16 of the Natural Gas 
Act as giving it power to terminate. It observed that 
pursuant to its own orders suspending the rates, it entered 
into a hearing concerning their lawfulness, but that ‘the 
record and our experience since the .. . orders shows that 
it was not ‘necessary and proper’ to enter upon such a 


10 See appendix, infra. 
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hearing. We do not believe that where we have ‘good 
cause’ we can be compelled to continue with a rate pro- 
ceeding where there is little chance that any public good 
can result from it’? (R. 795). The Commission noted 
that it had in the past terminated rate proceedings where 
the public interest would not be served by continuing, and 
that it had discretion whether to pursue inquiries ‘‘likely 
to be bootless while neglecting matters of great impor- 
tance”? (R. 795). The Commission repeated that these 
rates were suspended ‘“‘before we had had much experi- 
ence with our new jurisdiction over the independent pro- 
ducers.’? Also, it observed that to continue would be a 
waste of staff time and public money, particularly in view 
of the heavy backlog of cases before the Commission, be- 
cause Shamrock’s evidence of increased costs made the 
chance of a rate reduction for the benefit of the consumers 
almost non-existent (R. 796-97). 


The Commission concluded by pointing out that its be- 


lief that it has the discretion which it exercised here is 
buttressed by the provision of the Natural Gas Act, section 
4, giving the Commission discretion whether to initiate 
suspension proceedings. The Commission noted that it 
ordinarily has only thirty days in which to decide whether 
to suspend a new filing, and that a full investigation of 
every rate filing is obviously impossible; if after further 
investigation it is evident to the Commission that it should 
not have suspended in the first instance, it is in the inter- 
est of the consuming public that it have the power to 
terminate. Otherwise the Commission will be forced to 
suspend a fewer number of cases initially, in order to 
maintain a somewhat feasible ratio between the staff and 
the workload (R. 797). The Commission asserted that this 
more flexible view of its power to terminate would thus 
better enable it to serve the consuming public (R. 797- 
98). 
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STATUTE INVOLVED 


The relevant portions of the Natural Gas Act which are 
not included in petitioner’s brief are set out in the appen- 
dix, p. la-2a, below. 


SUMMARY OF ARGUMENT 


The Commission could lawfully find the rates involved 
to be just and reasonable without requiring the submission 
of cost of service evidence. Under the applicable prece- 
dents, the Commission has the leeway, based upon its ex- 
perience, to devise methods which are suitable to meet 
the new and difficult problems of independent producer 
regulation. In appropriate cases, of which this is one, the 
Commission may rely upon other criteria than cost of serv- 
ice evidence in determining the justness and reasonable- 
ness of a rate. The reviewing court must accord much 
latitude to the Commission in such a case, interjecting 
itself into the agency’s sphere only for the most basic 
forms of abuse. 


The undenied evidence in this case showed the reason- 
ableness of the rates. Shamrock’s increased rates, estab- 
lished by arms-length bargaining, were materially below 
area prices, and were the sole increases under the con- 
tracts. Shamrock’s evidence showed additional invest- 
ments already made and a continuing increasing need for 
the construction, operation and maintenance of additional 
facilities and equipment. The evidence showed increased 
and increasing costs under the sour gas contract due to 
decreasing pressures and volumes, necessitating more com- 
pression. Under the casinghead contract, Shamrock’s pur- 
chased gas costs have increased due to price increases 
previously allowed by the Commission to producers sup- 
plying gas to Shamrock. Also, additional compression and 
acquisition expenses would be required if additional gas 
were to be obtained to maintain the delivery level at the 
contract quantity. 
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Independent of its finding of the jastness and reason- 
ableness of the rates, the Commission could lawfully termi- 
nate the proceeding involved herein, where it decided that 
it had erred in suspending the rates initially, due to lack 
of knowledge, and that the evidence showed that there 
was little chance for a rate reduction for the benefit of the 
consumer. The short time within which the Commission 
must decide whether to suspend a rate increase filing re- 
quires that it must have some way of correcting itself 
when it later finds its suspension to have been unwar- 
ranted. Under the Natural Gas Act no finding as to the 
lawfulness of a rate is required if the Commission de- 
sires to so correct itself. Further, the new and difficult 
problems of producer regulation make necessary this dis- 
cretionary power of the Commission to terminate a pro- 
ceeding without making a finding as to the lawfulness of 
a rate; it is based upon the same principle as that em- 
ployed by the Commission in numerous other terminations 
and settlements. 


ARGUMENT 
L 


Under Section 4 of the Natural Gas Act and the Applicable Cases 
the Commission Could, As a Matter of Law, Find That Sham- 
rock’s Rates Are Just and Reasonable to the Consuming 
Public, Without the Submission of a Complete Cost of 
Service Rate Presentation 

Petitioner and the amici curiae“ maintain that the Com- 
mission must as a matter of law base a finding of justness 
and reasonableness of a producer rate at least in part 
upon a consideration of cost or rate base evidence as such. 

The Federal Power Commission and Shamrock do not so 


31 Pursuant to the orders of this court issued June 27, 1960, Shamrock is 
using this brief to answer the two amici curiae briefs allowed to be filed. 
The joint brief amici curise filed by representatives of the states of Cali- 
fornia, New York and Wisconsin will be referred to hereafter as the ‘‘joint 
amici brief’; that of the United Gas Improvement Company will be referred 
to as the ‘‘UGI brief.’’ 
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interpret the Natural Gas Act or the precedents thereun- 
der. As noted, supra, the Commission in its Order Termi- 
nating Proceedings stated its position to be that enunci- 
ated in its Opinion No. 310 in the Pan American case— 
that cost of service evidence is not required in every 
producer rate case; the problems of producer regulation 
are new, and new methods are required to meet these 
problems. In particular cases, the cost or rate base ap- 
proach is not practicable, and other formulas are needed. 
This position is in accord with the principles of regula- 
tory law as articulated by the Supreme Court. In Federal 
Power Comm’n v. Natural Gas Pipeline Co., 315 U.S. 575 
(1942), the Supreme Court stated: 


“‘The Constitution does not’ bind rate-making bodies 
to the service of any single formula or combination of 
formulas. Agencies to whom this legislative power 
has been delegated are free, within the ambit of their 
statutory authority, to make the pragmatic adjust- 
ments which may be called for by particular circum- 
stances. Once a fair hearing has been given, proper 
findings made and other statutory requirements satis- 
fied, the courts cannot intervene in the absence of a 
clear showing that the limits of due process have been 
overstepped. If the Commission’s order, as applied 
to the facts before it and viewed in its entirety, pro- 
duces no arbitrary result, our inquiry is at an end.” 
315 U.S. at 586. 


The Commission’s judgment that cost evidence, even if 
suitable and necessary in some producer rate eases, is not 
practicable in all, is entitled to great weight, in view of 
that body’s function and expertise gained through its con- 
stant consideration of the industry’s operations. Thus, in 
Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 
591, 602 (1944), it was stated that “‘it [the Commission’s 
order] is the product of expert judgment which carries 
a presumption of validity.’ 


In its Opinion No. 310, in the Pan American p : 
issued April 4, 1958, the Commission had before it a case 
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which led it to conclude that the rate base approach is not 
feasible or helpful in every producer rate case. It stated 
that it would where proper apply the rationale of the City 
of Detroit case, a case which involved a natural gas pipe- 
line company, but that it would be contrary and injurious 
to the public interest to do so in every case—especially 
where only one or two rates of a company were under seru- 
tiny, as contrasted to a company-wide investigation such 
as was involved in the City of Detroit proceeding. 19 F.P.C. 
at 469-70. 


Petitioner and the amici curiae cite several cases which 
they contend require the Commission to consider rate base 
evidence in every producer rate proceeding. A close read- 
ing of those cases reveals that they did not lay down any 
flat requirement applicable to all producer cases. 

The City of Detroit case does not require findings in 
producer rate cases to be based upon rate base evidence. 
That case was a systemwide pipeline rate case, involving 


all the company’s rates and its total financial status, in 
which it was held that the inclusion in the rate base of 
fair field value for the pipeline company’s own-produced 
gas as an operating expense was not supported by the evi- 
dence and findings to be in the public interest. 


In that pipeline rate case covering all the operations 
of the company, the Commission had departed from its 
long-established cost basis for natural gas pipeline com- 
pany producing properties and had used the rate base 
method except for the company-produced gas. At issue 
was whether the higher rate which would result from the 
use of the fair field value in that case had been justified 
by the evidence. This court held that the Commission 
could not depart from its previously established rate base 
approach in that case without good evidentiary support 
showing a need for the added increase, saying that ‘‘in 

12 The passage cited by petitioner from the Phillips case [Phillips Pe- 


troleum Co. v. State of Wisconsin, 347 U.S. 672 (1954)] at p. 12 of its brief 
goes no further than an assertion of jurisdiction over producers. 
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such a case as this’’ the rate base method must ‘‘be used 
as a basis of comparison, . . . used at least as a point of 
departure. ...’’ 230 F.2d at 818. 


The significant point in that case is that the Commis- 
sion had applied the rate base method in the company-wide 
investigation, determining actual costs for the pipeline, 
and then attempted to substitute and include the fair field 
price for company-produced gas in the rate base as an item 
of cost. Thus it is that this court required the Commis- 
sion ‘‘in such a case’’ to use the rate base at least for com- 
parison. 


“The fair field price, which as we have seen results 
in higher rates than would have resulted from the 
traditional rate-base method, is not an item of cost. 
Its inclusion as an amount to be recouped from con- 
sumers as though it were a cost incurred by Panhandle 
must find some other justification within the periphery 
a ‘just and reasonable’ standards.’’ 230 F.2d at 
816. 


Even to arrive at a rate base from which to depart in a 
producer rate proceeding presents very different problems 
than those present in such a pipeline proceeding. This 
court recognized in its footnote 12 at p. 818 in the City of 
Detroit case that the producer is in a different category: 


If the Commission were uniformly to apply 
‘he ‘field price system, all risks of exploration and ree 
velopment would be placed upon the pipeline com- 
panies. On the other hand, if the Commission gives 
the companies their option, the traditional rate-base 
system would naturally be chosen whenever costs of 
production exceed the field price. In that event, no 
risks of exploration, development, or production would 
fall upon the companies, and it would appear that a 
small margin of profit should suffice to encourage suca 
activities. It is doubtful that the same margin of 
profit would be required as might be received by pro- 
ducers who bear their own risks. Yet the field price 
system would seem to have the effect of putting pipe- 
line companies on a par with such producers.’’ 
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Nor does Bel Oi Corp. v. Federal Power Comm’n, 255 
F.2d 548 (5th Cir. 1958), cert. denied, 358 U.S. 804 (1958), 
impose a flat requirement of cost or rate base evidence in 
a producer rate case. The court there noted the ‘‘ex- 
tremely modest’’ rate increase (one cent) in the Pan 
American case, Opinion No. 310, where no cost of service 
proof had been required by the Commission; in dealing 
with a rate increase of from 8.79 cents to 16 cents per 
Mef, plus a 1 cent State tax, the court affirmed the Com- 
mission’s order that evidence of comparable prices in the 
field and opinion evidence that the price was required for 
exploration and development was not sufficient to war- 
rant a finding of justness and reasonableness. ‘¢ Without 
deciding that the rate-base method is essential in every 
rate case, we agree that the Commission did not have 
sufficient evidence before it to approve these rates as just 
and reasonable.”? 255 F.2d at 553. ‘It [the regulation 
of producers] is @ field which in many respects requires 
new formulas to test what is just and reasonable. .. - 


We think it quite clear that in light of that order the 
Commission might adopt some pragmatic standard to 
apply to these cases as it did with Pan American, et al. 
[Opinion No. 310]’’ 255 F.2d at 553-54. 


In Forest Oil Corp. v- Federal Power Comm’n, 263 F. 
2d 622 (5th Cir. 1959), the Court of Appeals for the Fifth 
Circuit affirmed the Commission’s conclusion that evi- 
dence of comparable prices and conclusionary, factually 
unsupported testimony that the price was needed to pro- 
vide for exploration and development was insufficient basis 
for a finding of justness and reasonableness. It also recog- 
nized that the Commission is not bound to any rate base 
method of rate making in the regulation of producers but 
may evolve a more satisfactory method. The court said: 


‘We do not think that either the Commission or the 
petitioner should be baffled or handicapped in this new 
field of regulation by any formulas by whatever name 
they are known. Specifically, if there is an account- 
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ing or rate-making formula known to the public utili- 
ties [,] industry as a ‘conventional rate-base method 
of ratemaking’ which the Commission in its order 
of dismissal in this case said must be used at least 
as a basis of comparison or point of departure, we 
say the Commission need not require it unless such 
method is the only way by which the Commission can 
make its required determination. This is what we 
undertook to say in the Bel Oil opinion, and it is clear 
that the Commission recognizes that it is free to act 
thus by such of its opinions as 310, supra.”’ 263 F.2d at 
626. 


In Episcopal Theological Seminary v. Federal Power 
Comm’n, 106 U.S.App.D.C. 37, 269 F.2d 228 (D.C. Cir. 
1959), cert. denied, 361 U.S. 895 (1959), an independent 
producer rate increase was sought to be justified on the 
basis of evidence as to arm’s-length prices, the fact that 
the price increase was less than the rise in gas value from 
1951-1954, and that the price did not exceed area prices. 
No evidence was presented concerning the need for addi- 
tional investments, or costs of operations. In contrast, 
Shamrock presented evidence * concerning its operations, 
and the need for additional facilities and added revenue 
to sustain them and to meet increasing costs. In affirm- 
ing the Commission decision in the Episcopal case that the 
evidence did not support the increase, this court did not 
lay down a flat requirement for all producer cases; it 
merely affirmed as reasonable and within the Commis- 
sion’s discretion the requirement of cost evidence in that 
case. At p. 10 of respondent Federal Power Commission’s 
brief before this court in that case, it was stated: 


‘cWhether or not the Commission was required to 
hold ‘cost? evidence necessary to petitioners’ case, 
under the controlling judicial authorities, need not 
be decided. The fact is, that the Commission did so 
hold, and its refusal to accept petitioners’ rates as 
‘just and reasonable’ was un action at least within 
the scope of its discretion.”’ 


13 Shamrock’s evidence is detailed at pp. 20 to 25, infra. 
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The question on review, as stated by this court, was 
‘‘whether the petitioners’ evidence is sufficient to compel 
us to reverse the Commission’s conclusion that the evi- 
dence was not enough to sustain the proposed increase.”’ 
(Footnote omitted.) 269 F.2d at 235. 


This court quoted the passage from Federal Power 
Comm’n v. Natural Gas Pipeline Co., 315 U.S. 575, 586 
(1942) previously quoted in this brief, p. 13, to the 
effect that the Commission possesses wide discretion in 
carrying out its rate making functions and found reason- 
able the Commission’s requirement in that case that a 
showing of the company’s operations be made as ‘‘one 
aid’’ to the aim of the Natural Gas Act. 269 F.2d at 236. 
(Emphasis added.) 


The foregoing review of the cited cases shows that far 
from laying down a flat requirement that the Commission 
receive cost evidence in every producer rate case, they in 
fact indicate that the Commission is not so bound, as a 


matter of law, but may in appropriate cases, of which this 
is one, rely upon other criteria in determining the justness 
and reasonableness of a rate. 


This court has recently commented upon the wide lati- 
tude of administrative agencies, which is based in part 
upon the body of accumulated knowledge and experience 
acquired from everyday contact with the regulated indus- 
try. The value to be gained from such knowledge and 
experience in special fields was one of the factors which 
led to the establishment of the administrative agencies. 


In the three producer rate cases cited by petitioner 
(Bel Ou, Forest Oil and Episcopal) to support its argu- 
ment that Shamrock had not met its burden of proof, the 


14¢6The role of reviewing courts in passing on the rate making methods 
used by administrative agencies is necessarily narrow. (Footnote omitted.) 
These matters are properly for the Commission, and its determination is to 
be disturbed for only the most basic forms of abuse.’’ Battle Creek Gas 
Co. v. Federal Power Comm’n, No. 15,368, D.C. Cir., decided July 14, 1960. 
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evidence presented was variously stated to be that con- 
cerning comparable field prices, the need for the sought 
price to permit exploration and development, and a com- 
parison to gas values. In each case the reviewing court 
affirmed the Commission determination that that particu- 
lar evidence was insufficient, and in so doing, pointed out 
in each case that the Commission had wide latitude in 
dealing with the complexities of the new problems of pro- 
ducer regulation. The Commission determination in this 
case is thus in line with those cases; here, it did no more 
than utilize its latitude in the particular circumstances and 
facts involved herein. In contrast to those cited cases, 
Shamrock presented evidence as to its increasing costs and 
need for additional revenues. 


The regulation of natural gas producers presents very 
different problems from those involved in regulation of a 
utility-type industry such as natural gas pipelines. The 
very factors which in pipeline operation would be pre- 
dictable, are unpredictable and variable in producer op- 
erations—volumes, costs, pressures, ete. The record in 
this case (R. 108-11) points out some of the difficulties of 
attempting to apply the utility rate base approach to 
natural gas producers. Thus, the Commission’s latitude, 
based as it is upon its experience, is much needed in this 
area, and should only be reversed by a court for the ‘‘most 
basic forms of abuse’’. See footnote 14, supra. There is 
none such here; the Commission acted lawfully in basing 
its finding of justness and reasonableness upon the sub- 
stantial and uncontradicted evidence presented in this 
case. 
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The Commission’s Finding That Shamrock’s Increased Rates Are 
Just and Reasonable Is Supported by Substantial Evidence 


The evidence presented by Shamrock was undenied by 
the other parties. As has been observed heretofore, neither 
the Staff Counsel nor the other parties subjected Sham- 
rock’s evidence to cross-examination, or presented evidence 
of their own (RB. 135-37).% As the Commission deter- 
mined, the evidence was sufficient to justify the finding 
of justness and reasonableness. That evidence was of 
several types. The finding was in part based on evidence 
of field prices existent at the time of hearing.** The Com- 
mission stated that it was in error in suspending; a more 
thorough knowledge of those field prices current at the 
time of suspension would have persuaded it not to suspend 
(B. 775; 795). 


Shamrock’s Exhibits 12, 13 and 14 (R. 161-63) showed 
that the increased rates were materially below the weighted 


average market price for similar gas in the area, and were 
also substantially less than the comparative going price 
for gas in the area (R. 79; 83-84; 774-75). 


The contracts involved herein were negotiated at arm’s- 
length (R. 12-13). The nominal price increases of one 
cent are the only ones under these contracts; 7” there are 

15 Staff Counsel did, however, make full use, pursuant to the Examiner’s 
suggestion, of the privilege of asking ‘‘clarifying questions’’ during the 
direct examination of Shamrock’s witnesses (ER. 30 passim). 

16 Joint amici brief is in error in stating at pp. 1 and 3 that the only 
ground was field price evidence. UGI is also in error in assorting (pp. 6 and 
9, UGI brief) that the Commission is in effect regulating on the basis of 
field prices; Shamrock presented several other types of evidence, including 
that showing increased costs. The Commission’s decision was based on all 
such evidence, and not on field prices alone (B. 775). 


17 Joint amici state at p. 3 that Shamrock could seck further increases 
“if it deemed them warranted.’’ This would depend not on Shamrock’s 
desires, but on the contract provisions. United Gas Pipe Line Co, v. Mobile 
Gas Service Corp., 350 U.S. 382 (1956); United Gas Pipe Line Co. v. Mem- 
phis Light, Gas and Water Division, 358 U.S. 103 (2°58). 
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no favored-nation or other price increase provisions (R. 
24). 


Shamrock gathers and treats the gas under both con- 
tracts before delivery to Northern (R. 15, 20), and must 
compress the gas for delivery to Northern at not less than 
200 pounds per square inch gauge (R. 243, 321). Sham- 
rock is to remove hydrogen sulphide from the gas under 
both contracts (RB. 14, 20, 240, 317). Under both contracts, 
Shamrock is obligated to maintain, by injection of hydro- 
carbons, if necessary, the heat content at not less than 
950 Btu’s per cubic foot (R. 239-40, 315-16). 


Under both contracts, Shamrock agreed, if requested by 
Northern, to install, operate and maintain in good op- 
erating condition gas scrubbers or mist extractors to re- 
move excess liquid (R. 241-42, 318). 


Under the sour gas contract, Shamrock agreed to pay 
all ad valorem taxes, present gross production, severance 


and other excise taxes, and one-third of any increased or 
new such taxes (R. 242). Under the casinghead contract, 
Shamrock has approximately the same obligation with re- 
spect to taxes (R. 319). In addition to the above obliga- 
tions of the seller, Shamrock’s evidence showed that it was 
experiencing increased costs, and would continue to do 
so. Exhibit 9 showed a uniform decline in reservoir pres- 
sure for sour gas wells, from an average of 248 pounds 
per square inch gauge in mid-1950 to an average of 196 
pounds in mid-1955; the lower pressure drops, the more 
compressor horsepower and revamping of pipelines is re- 
quired (R. 46; 65-67; 156). Exhibit 3 showed that the 
installed compressor horsepower on the dry gas gathering 
system had increased from 3,000 horsepower in 1948 to 
11,050 horsepower as of June 30, 1956; this had resulted 
in an increase of 253 per cent in required horsepower per 
million cubic feet compressed, from 1949 to 1956. Addi- 
tional horsepower installation will be needed in the fall 
of 1956 (R. 41-43; 150). When volumes as well as pres- 
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sures drop, the need for more compression is of course 
heightened. Exhibit 7 showed a continuous decline in an- 
nual volumes available for delivery under the sour gas 
contract; from July 1, 1951, through June 30, 1956, the 
maximum contract delivery obligation was never met (R. 
58-59; 154). The sour gas contract showed that Shamrock 
might have to incur other additional costs. Article 3 an- 
ticipates that Shamrock will drill additional wells ‘‘to 
satisfy the contract volumes provided for in this con- 
tract’? (R. 231-32) and Article 6 requires Shamrock under 
certain circumstances to increase its deliverability ‘‘by 
cleaning out or reworking wells already drilled’? and by 
drilling new wells (R. 233-35). 


Shamrock showed that it faced increased additional ex- 
penditures under the casinghead contract also. The casing- 
head gas collected, gathered and treated by Shamrock be- 
fore delivery enters Shamrock’s gathering lines at ex- 
tremely low pressures in contrast to higher natural well 
pressures in the gas wells. This requires Shamrock to 
install and operate more compressor horsepower and pipe- 
lines per million cubic feet of casinghead gas than per 
million cubic feet of sour gas (R. 20-21). The record 
showed that the installed horsepower on the casinghead 
system had increased from 2,900 horsepower at the end of 
1948 to 12,380 horsepower as of June 30, 1956, or an in- 
crease in installed horsepower of 427 per cent, and that 
additional compression would be needed in the future if 
Shamrock decided to acquire and gather gas from addi- 
tional sources to offset the volume decline in the present 
wells. The record also showed that if no further casing- 
head volumes were added, the production available to 
Northern would fall below 40 million cubic feet per day 
(the contract volume) in two years and would drop steadily 
thereafter (R. 44-47; 151, 310-11). 


The Commission itself noted, in its Order Terminating 
Proceedings, that it had ‘‘accepted rate increase filings 
made by a considerable number of the producers supply- 
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ing [casinghead] gas to Shamrock, thus increasing the cost 
to Shamrock of its purchased gas and placing it in a price 
squeeze with respect to such gas’’ (R. 775; see also R. 594). 
Also, Shamrock would incur increased costs in acquiring 
additional casinghead gas. The contract recognizes that 
the acquisition of new casinghead gas supplies would entail 
increased payments to obtain lease contracts and addi- 
tional compression facilities (R. 299-305). 


The record shows that the price increases are needed as 
an incentive for continued exploration and development 
(R. 72-74; 111); also, that ‘‘Shamrock has complied with 
all the contractual provisions and obligations and deliv- 
ered the gas as provided in these contracts’’ (R. 24). 


Thus Shamrock presented evidence which demonstrated 
that its production and operational experience justified the 
increased revenues, both in terms of existing facilities and 
also to provide for needed additional facilities and equip- 
ment. The net effect of the evidence presented was to 
show the clear need for the small price increases. Petitioner 
complains that there was no showing of what specific 
amount was needed.”* Shamrock’s presentation is not 
vulnerable to this complaint; involved here is not a large 
increase, due to or determined by factors exterior to the 
contract. The contracts herein explicitly recognized that 
additional investments and costs were to become neces- 
sary, and thus provided for this sole one-cent increase. 


18 Shamrock’s evidence showed the need for additional facilities. The Com- 
mission, in light of its daily experience in considering proposals which in- 
clude facilities such as compression equipment, would, as part of its expertise, 
have knowledge of the substantial investment needed to construct and operate 
the facilities shown by Shamrock to be required. That this is so is evidenced 
by the Commission’s action on Shamrock’s alternative request, made in its 
exceptions to the Examiner’s decision, to reopen the proceedings and ‘‘aug- 
ment its proof of the reasonableness of its rates by presentation of such addi- 
tional evidence of costs and revenue requirements as the Commission may 
direct.’? The Commission did not deem this action necessary; its Order 
Terminating Proceedings showed that it felt it had sufficient basis for its 
finding of the justness of the rates, and denied Shamrock’s request to reopen 
(RB. 613-14; 772-78). 
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The witness for Shamrock who had participated in the con- 
tract negotiations stated that the parties arrived at a 
single increase of one cent because ‘‘so far as Shamrock 
was concerned, we were interested in the total revenue 
which we estimated would be forthcoming under the con- 
tracts. It was recognized by both parties that compli- 
ance with the terms of the contract would become more 
burdensome on Shamrock, with declining volumes and pres- 
sures. If the increase of 1 cent in the contract prices 
at the end of the fixed period had not been agreed to, 
Shamrock would have insisted on a higher initial contract 
price at the outset’? (R. 24-25). 


It has been recognized that lawful rates are constituted 
by a zone of reasonableness; one specific rate is not the 
only reasonable rate in a given case. This court observed, 
in the City of Detroit case, at p. 815: 


“<Petitioners also contend that the formula used re- 
sults in rates which are note [not] the lowest reason- 
able rates, and hence they are unlawful under section 
5(a), which provides that the Commission ‘may order 
a decrease where existing rates ... are not the lowest 
reasonable rates.’ True it is that the rates would 
be lower were the rate-base method used throughout; 
and it is equally true that such rates may be ‘just and 
reasonable.’ But we think section 5(a) does not mean 
that rates which are not the lowest reasonable rates 
cannot also be ‘just and reasonable’ under section 
4(a). Rather, it means that a decrease ordered by 
the Commission which leaves the utility with rates 
which are non-confiscatory will not be held invalid; 
that is, section 5(a) permits but does not compel the 
Commission to go to the very limit of constitutional 
power. See Federal Power Commission v. Natural 
Gas Pipeline Co., 315 U.S. at pages 585-586, 62 S. Ct. 
at pages 742-743. If Congress had intended ‘lowest 
reasonable’ to be the uniform criterion it would not 
have relegated that standard to a proviso in section 
5(a), but instead would have incorporated it in section 
4(a). Moreover, it cannot be said that petitioners’ in- 
terpretation of section 5(a) is required by reason, in 
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view of the obvious practical difficulties which would 
result from forcing the Commission always to set rates 
at the very brink of confiscation.’? 


OL 


In its Order Terminating Proceedings and in its Opin- 
ion No. 332, the Commission, as heretofore pointed out, 
set forth several reasons for its action in terminating, 
under section 16 of the Natural Gas Act. The suspension 
action was taken at a time when the Commission had very 
little experience in producer regulation; it has since con- 
cluded, on the basis of knowledge gained through its ex- 
perience, that when Shamrock’s sought increases are 
viewed in relation to the other numerous cases awaiting 
action, the public interest would be better served by dis- 
posing of this proceeding by terminating it. But the Com- 
mission was careful to examine the evidence and the par- 
ticulars of this proceeding and only after determining that 
there was little chance of a rate reduction for the con- 
sumers, and that it would not be in the public interest to 
continue, did the Commission terminate. Shamrock con- 
tends that such action is lawful. It is of interest to note 
that both the joint amici and UGI briefs concede that the 
Commission has the power to terminate rate proceedings 
(joint amici brief, p. 8; UGI brief, pp. 11-12); both briefs 
merely question whether the Commission had sufficient 
justification for doing so in this case. 


In its Order Terminating Proceedings (R. 772-78) and 
its Opinion No. 332 on denial of rehearing (R. 794-808), 
the Commission articulated full and adequate justification 
for its termination action. 


As has been heretofore noted, the Commission stated 
that these rates were suspended “before we had had much 
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experience with our new jurisdiction over the independent 
producers’’ (R. 796-97). 


It said that the record and its experience gained since 
the suspension orders were issued led it to the conclusion 
that it was in error in suspending the rate increases for 
investigation; if it had been more informed at the time 
of the suspension it would have allowed the rate increases 
to go into effect (R. 775; 795). 


The Commission further stated that ‘‘. . . to continue 
the present proceeding would, in effect, represent an un- 
equal and discriminatory enforcement of the Natural Gas 
Act”? (R. 797). In its Order Terminating Proceedings, and 
in its Opinion 332, it stated that ‘with the knowledge we 
now possess”’ concerning field prices (R. 775) ‘‘we would 
not suspend these rates’? (BR. 795). Shamrock in its ex- 
ceptions pointed out comparable rate increases in the Pan- 
handle area filed during the same period as Shamrock’s 
that were permitted to go into effect without suspension 


or hearing (R. 604). Some of these increases allowed rates 
up to 10¢ per Mef, with effective dates as early as No- 
vember 8, 1954 (the 10¢ prices). The Commission as a 
practice has made administrative determinations not to 
suspend rates below certain levels in specific areas.” To 


19 See, ¢.g. the Commission’s order In the Matter of Texaco Seaboard, Inc., 
Docket No. BI 60-445, issued June 30, 1960; see also the Commission’s order 
terminating proceeding In the Matter of Reef Fields Gasoline Corp. (Op- 
erator) issued March 18, 1958, 19 F.P.C. 351, wherein the Commission stated: 


«6, , . mindful of our responsibility to treat those similarly situated with 
equality consonant in the premises, we think it is proper .. . [to] terminate 
this proceeding. 
‘¢A short time after the issuance of the suspension order in this proceed- 
ing, we decided, aa a matter of administrative policy, to accept for filing rato 
... dn the Permian Basin as long as such changes did not exceed a 
basic rate of 10¢ per Mcf, By such policy, we do not mean to imply that a 
10¢ per Mcf rate in the Basin is just and reasonable. Section 154.101 of our 
Regulations . . . specifically provides that acceptance of a change in rate 
is not to be construed as approval by the Commission of the rate change 
tendered. Rates thus accepted are subject, at all times, to review under the 
powers conferred upon the Commission by Section 5(a) of the Natural Gas 
Act.’’ Id at 352. 
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treat Shamrock differently would ‘‘represent an unequal 
and discriminatory enforcement’? of the act. Cf. the 
Episcopal case at p. 237. This is further borne out by the 
fact that it is apparent that if Shamrock’s filings had been 
made a little later when the Commission had acquired some 
knowledge of rates in the area it would not have then sus- 
pended them. The Commission itself admitted that ‘‘this 
evidence clearly discloses that other companies in the West 
Panhandle Field competing with Shamrock for the acquisi- 
tion of gas supplies are permitted to charge rates in ex- 
cess of those here sought by Shamrock.’’ (R. 775). 


The Commission observed that it usually has only 30 
days in which to examine a filed rate increase and decide 
whether it should be suspended and set down for investi- 
gation and that in so deciding, ‘‘it is necessary to look 
to field prices since it is administratively infeasible to 
conduct a cost investigation as to each rate filing.”?” Sham- 
rock’s increases were suspended when the Commission’s 
knowledege of applicable field prices was very meager. 
Because of the very short period of time the Commission 
has to peruse filed rate increases, the discretion lodged in 
the Commission as to whether or not to initiate rate in- 
crease investigations and suspensions under section 4 of 
the act must be matched by a corresponding discretionary 
power to terminate a rate increase proceeding, if after fur- 
ther investigation it is evident to the Commission that it 
should not have initiated the proceeding in the first in- 
stance. It is evident that this power is in the public inter- 
est, for otherwise the Commission will be forced to sus- 
pend fewer rate increases initially in an attempt to main- 
tain a somewhat feasible ratio between its staff and its 
workload (R. 775; 797-98). 


In its Opinion No. 332, the Commission observed that in 
its orders suspending the increased rates it found it was 
“necessary and proper .. . that the Commission enter 
upon a hearing concerning the lawfulness of the... 
charges.’’ It then stated that it held a hearing, but that 
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“the record and our experience since the time of the sus- 
pension orders shows that it was not ‘necessary and 
proper’ to enter upon such a hearing. We do not believe 
that where we have ‘good cause’ we can be compelled to 
continue with a rate proceeding where there is little chance 
that any public good can result from it’? (R. 795). The 
Commission observed that in addition to the price level in 
the West Panhandle field, Shamrock’s evidence of increased 
costs made the chance of a rate reduction for the benefit 
of consumers almost non-existent; thus, in light of the 
heavy backlog of cases, to continue would be a waste of 
time and money (R. 796-97). Of the large number of 
producer rate cases pending before the Commission, 
those few of which disposition has been made have not 
required a ‘‘determination of many of the controversial 
issues involved’? in producer regulation. The Commis- 
sion stated that this ‘‘makes it imperative’’ that cases 
such as this ‘‘where we feel there is little or nothing to be 
gained from further proceedings’’ be terminated. ‘‘It is 


in the public interest to dispose of producer rate filings 
such as these while we are attempting to arrive at a 
formula by which to set rates’’ (R. 776). 


There was thus set out by the Commission full justifica- 
tion for its termination action. 


The Commission further stated that ‘‘our termination of 
these proceedings and similar proceedings does not mean 
that we will terminate proceedings where the increase is 
great or where the final price is high relative to prices in 
the field or area’? (R. 776). The Commission did and 
should make such determinations as its termination action 
herein not only on the basis of the factual record of the 
particular proceeding but also based upon a utilization of 
its accumulated experience garnered from its everyday 
contact with the regulated industry.” 


20 See Michigan Consolidated Gas Co. v. Federal Power Comm’n, No. 14,975, 
D.C. Cir., decided July 11, 1960, where this court said that ‘‘the Commission 
knew, or should have known, from its files and records that Panhandle’s re- 
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The Commission has those discretionary powers under 
section 16 of the Natural Gas Act which are appropriate to 
carry out the provisions of the act, as being in the inter- 
ests of the public and the regulated company, and in har- 
mony with the purposes of the act. Federal Power Comm’n 
v. Natural Gas Pipeline Co., 315 U.S. 575, 585 (1942). The 
Commission’s action herein meets these requirements. Pe- 
titioner is in error in contending otherwise. It maintains 
that only after finding that the increased rates are just 
and reasonable could the Commission allow them to go 
into effect, after holding a hearing concerning their law- 
fulness (Pet. Br. 27-28). In so maintaining, it misinter- 
prets the Natural Gas Act. Under that act, rates are fixed 
by private contract, and, subject to Commission review 
powers, go into effect as such. United Gas Pipe Line Co. v. 
Mobile Gas Service Corp., 350 U.S. 332 (1956). In that 
case the Supreme Court had occasion to analyze the pro- 
visions of the Natural Gas Act pertinent here (350 U.S. at 
341-43) : 


“The powers of the Commission are defined by 
§§ 4(e) and 5(a). The basic power of the Commis- 
sion is that given it by § 5(a) to set aside and modify 
any rate or contract which it determines, after hear- 
ing, to be ‘unjust, unreasonable, unduly discrimina- 
tory, or preferential.’ ‘This is neither a ‘rate-making’ 
nor a ‘rate-changing’ procedure. It is simply the 
power to review rates and contracts made in the first 
instance by natural gas companies and, if they are 
determined to be unlawful, to remedy them. Section 
5(a) would of its own force apply to all the rates of 
a natural gas company, whether long-established or 


sale customers could not use all of the abandonment gas during the summer 
months, and that Michigan Consolidated had fields in which it could store 
summer deliveries. . . . In viewing the public interest, the Commission’s vision 
is not to be limited to the horizons of the private parties to the proceeding. 
(Footnote omitted.)’? See also Battle Creck Gas Co. v. Federal Power 
Comm’n, No. 15,368, D.C, Cir., decided July 14, 1960, where this court said 
in footnote 6: “*. . . we do not consider ourselves foreclosed from taking 
notice of these applications filed after the close of the Commission’s record 
where they are relevant to the issues before us,’’ 
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newly changed, but in the latter case the power is 
further implemented by §4(e). All that § 4(e) does, 
however, is to add to this basic power, in the case of 
a newly changed rate or contract (except ‘industrial’ 
rates), the further powers (1) to preserve the status 
quo pending review of the new rate by suspending its 
operation for a limited period, and (2) thereafter to 
make its order retroactive, by means of the refund 
procedure, to the date the change became effective. 
The scope and purpose of the Commission’s review 
remain the same—to determine whether the rate fixed 
by the natural gas company is lawful. 


“The relationship of these sections thus affords no 
support to petitioners’ characterization of § 4(d) and (e) 
as establishing a rate-changing ‘procedure’—a ‘pro- 
ceeding’ before the Commission ‘initiated’ by a nat- 
ural gas company filing a ‘proposed’ change. Section 
4(d) provides not for the filing of ‘proposals’ but 
for notice to the Commission of any ‘change . . . made 
by’ a natural gas company, and the change is ef- 
fected, if at all, not by an order of the Commission but 
solely by virtue of the natural gas company’s own 
action. If the purported change is one the natural gas 
company has the power to make, the ‘change’ is com- 
pleted upon compliance with the notice requirement 
and the new rate has the same force as any other 
rate—it can be set aside only upon being found un- 
lawful by the Commission. It is thus no more a ‘pro- 
posed’ rate than any other rate, all of which are 
equally subject to Commission review. Likewise, no 
‘proceeding’ is ‘initiated’ by a 44(d) filing. A pro- 
ceeding to review the new rate may be initiated under 
§4(e), but, if so, it is initiated by the Commission 
in the same manner as a proceeding under §5(a) to 
review any other rate, that is, upon complaint or its 
own motion. The only difference is the interim sus- 
pension power given by §4(e), but that in no way 
affects the character of the proceeding, which remains, 
like a §5(a) proceeding, simply a review by the Com- 
mission of a rate established by the natural gas com- 
pany. In short, the Act provides no ‘procedure’ either 
for making or changing rates; it provides only for 
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notice to the Commission of the rates established by 
natural gas companies and for review by the Commis- 
sion of those rates. The initial rate-making and rate- 
changing powers of natural gas companies remain un- 
defined and unaffected by the Act.’’ 


Thus, no finding of justness and reasonableness is neces- 
sary in terminating a rate proceeding, if done for good 
reasons. The increased rate is filed by the natural gas 
company; that rate goes into effect as the legal rate, un- 
disturbed unless the Commission in its discretion suspends 
the rate under section 4(e). The Commission action in 
suspending is not a finding of unlawfulness which must be 
overcome by 2 later finding; the suspension orders stated 
that ‘‘the increased rates ... may be... unlawful,’’ and 
that it is necessary to ‘‘enter upon a hearing concerning 
the lawfulness . . .”? (BR. 368-69, 371-72). The Commission 
is merely stating that the rates will be put under scrutiny. 
If it later decides, for good reasons shown, to terminate 
the inquiry, the rate remains in effect as if never sus- 
pended. The legal effect is no different than if the Com- 
mission had not suspended the rate initially; the filed rate 
is simply allowed to go into effect undisturbed. 


Termination of this proceeding does not, as petitioner 
complains at pp. 28-30 of its brief, infringe on the prin- 
ciple of judicial review. As has been shown, the Com- 
mission elaborated its basis and reasons, capable of re 
view, in support of its termination order. Far from ruling 
against the termination order herein, the line of Inter- 
state Commerce Commission cases cited by petitioner pro- 
vides support for it. Those cases** stand for the propo- 
sition that a change of mind by an administrative agency 


21 Amarillo-Borger Express v. United States, 138 F. Supp. 411 (N.D. Tex. 
1956), judgment vacated and case remanded with instructions to dismiss, 352 
U.S. 1028 (1957); Long Island R. R. v. United States, 140 F. Supp. 823 
(B.D. N.Y. 1956); Dixie Carriers v. United States, 143 F. Supp. 844 (S8.D. 
Tex. 1956), judgment vacated and case remanded with instructions to dis- 
miss, 355 U.S, 179 (1957). 
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—in those cases the vacation of a suspension order—must 
be based upon adequate underlying reasons, to inform the 
parties and the courts whether the act was one ‘‘of genuine 
judgment, deliberate discretion and reasonable decision, or 
whether it was hasty, ill-considered, precipitous action with 
no substantial basis for it.”’ 138 F. Supp. at 420. 


In Dizie Carriers, the court said (143 F. Supp. at 854): 


“Courts and administrative agencies have, and must 
have, power to change their minds. But if it is the 
rule of law which controls, there must be some basis 
to indicate that it is reason and judgment that has 
brought about the change.”’ 


In light of this requirement for a statement of the un- 
derlying reasons for actions such as terminations, a re- 
quirement fully met in this case, the danger apprehended 
by petitioner at p. 33 of its brief and by UGI at p. 10 of 
its brief, that the Commission will abuse this discretionary 


power unchecked by review, does not exist. 


The considered and judicious use of this discretionary 
power by the Commission will not occasion the dire results 
predicted by petitioner and the amici curiae. One of the 
reasons motivating the Commission was its conclusion that 
it could better protect the public interest by terminating 
proceedings such as this one where the facts and evidence 
justified such action, and thus be in a position to devote 
its attention to the multitude of other cases before it. As 
has been shown, supra, the Supreme Court, this court 
and others have indicated that, subject to proper review, 
much latitude must be given to the administrative agencies 
to allow them to properly employ and utilize their acquired 
experience and judgment. American Power & Light Co. v. 
Securities & Exchange Comm’n, 329 U.S. 90 (1946). At 
329 U.S. 112-13 the Supreme Court stated: 


“Tt is a fundamental principle, however, that where 
Congress has entrusted an administrative agency 
with the responsibility of selecting the means of 
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achieving the statutory policy ‘the relation of remedy 
to policy is peculiarly a matter for administrative com- 
petence.’ Phelps Dodge Corp. v. National Labor Re- 
lations Board, supra, 313 U.S. 194, 61 S.Ct. 852, 85 
L.Ed. 1271, 133 ALR. 1217. In dealing with the 
complex problem of adjusting holding company sys- 
tems in accordance with the legislative standards, the 
Commission here has accumulated experience and 
knowledge which no court can hope to attain. Its 
judgment is entitled to the greatest weight, while 
recognizing that the Commission’s discretion must 
square with its responsibility. Only if the remedy 
chosen is unwarranted in law or is without justifica- 
tion in fact should a court attempt to intervene in the 
matter. Neither ground of intervention is present in 
this instance.’’ 


A perusal of the Federal Power Commission Reports 
shows that the Commission has for many years utilized 
its power to terminate rate proceedings by way of settle- 
ment, without making a finding of justness and reasonable- 
ness.“ These reports also show that the Commission has 
in the past several years taken action similar to that taken 
herein in a multitude of cases. The same rationale which 
. supports the Commission’s power to approve a settlement 
without a finding of justness and reasonableness supports 
its termination power. In each case the Commission is 
allowing a rate to go into effect without such a finding. 
As has been shown, this is consistent with the dictates of 
the Natural Gas Act. To deprive the Commission of its 
power to approve settlements and to terminate proceedings 
would be depriving it of a power which enables the Com- 


22 See, ¢.g., the Commission’s order In the Matter of Northern Natural 
Gas Co., issued October 24, 1947, 6 F-P.C. 986. The Commission has reported 
this procedure to Congress, in its annual reports to that body, and Congress 
has not seen fit to remove such authority from the act. See, ¢g., 324 
Annual Report of the Federal Power Commission for fiscal year ended June 
30, 1952, p. 96. 


23 See, ¢.g., the Commission’s order In the Matter of Reef Fields Gasoline 
Corp. (Operator), 19 F-P.C. 351 (1958). 
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mission through both methods to further the public inter- 
est in an expeditious fashion. There is no significant dif- 
ference between the two methods in this respect; the de- 
cisions of the Commission are arrived at to protect the 
public interest and are not dependent upon the agreement 
of the parties. 


CONCLUSION 


Intervenor Shamrock therefore respectfully requests, for 
the foregoing reasons, that the Commission’s Order Termi- 
nating Proceedings, issued August 6, 1959, and its Opin- 
ion No. 332, issued November 20, 1959, be affirmed. In 
the alternative, in the event that this court does not uphold 
the Commission’s orders herein, Shamrock requests that 
this court remand these proceedings to the Commission 
for reopening to afford Shamrock reasonable opportunity 
to adduce such additional evidence as it may be advised is 
relevant to the inquiry. 


Respectfully submitted, 


Braprorp Ross 

Davi I. Grancer 
Ross, Marsh & Foster 
725 - 15th Street, N. W. 
Washington 5, D. C. 


Counsel for Intervenors 


Ep H. Serzcuan, General Counsel 
Avery Rusu, Asst. General Counsel 
The Shamrock Oil and Gas Corporation 
First National Bank Building 
Box 631 
Amarillo, Texas 


Dated August 22, 1960. 
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APPENDIX 


Relevant Parts of Natural Gas Act Involved Which Are Not 
Included in Brief of Petitioner 


FIXING RATE AND CHARGES; DETERMINATION 
OF COST OF PRODUCTION OR 
TRANSPORTATION 


Sec. 5. (a) Whenever the Commission, after a hearing 
had upon its own motion or upon complaint of any State, 
municipality, State commission, or gas distributing com- 
pany, shall find that any rate, charge, or classification de- 
manded, observed, charged, or collected by any natural- 
gas company in connection with any transportation or 
sale of natural gas, subject to the jurisdiction of the Com- 
mission, or that any rule, regulation, practice, or contract 
affecting such rate, charge, or classification is unjust, un- 
reasonable, unduly discriminatory, or preferential, the 
Commission shall determine the just and reasonable rate, 
charge, classification, rule, regulation, practice, or con- 
tract to be thereafter observed and in force, and shall fix 
the same by order: Provided, however, That the Commis- 
sion shall have no power to order any increase in any rate 
contained in the currently effective schedule of such nat- 
ural-gas company on file with the Commission, unless such 
increase is in accordance with a new schedule filed by such 
natural-gas company; but the Commission may order a 
decrease where existing rates are unjust, unduly discrimi- 
natory, preferential, otherwise unlawful, or are not the 
lowest reasonable rates. 


(b) The Commission upon its own motion, or upon the 
request of any State commission, whenever it can do so 
without prejudice to the efficient and proper conduct of its 
affairs, may investigate and determine the cost of the pro- 
duction or transportation of natural gas by a natural-gas 
company in cases where the Commission has no authority 
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to establish a rate governing the transportation or sale 
of such natural gas. [52 Stat. 823 (1938); 15 U.S.C. 
§ 717d]. 
ADMINISTRATION POWERS OF COMMISSION ; 
RULES, REGULATIONS, AND ORDERS 


Sec. 16. The Commission shall have power to perform 
any and all acts, and to prescribe, issue, make, amend, and 
rescind such orders, rules, and regulations as it may find 
necessary or appropriate to carry out the provisions of 
this act. .. . [52 Stat. 830 (1938); 15 USC. § 7170}. 
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IN THE 


United States Court of Appeals 


No. 15,452 


Mreweaprouis Gas Company, Petitioner, 
Vv. 


Fenera, Power Commission, Respondent. 


BRIEF FOR THE UNITED GAS IMPROVEMENT 
COMPANY AS AMICUS CURIAE 


STATEMENT 
The Amicus Curiae adopts the Statement of the Case 
in Petitioner’s brief. 


INTEREST OF THE UNITED GAS IMPROVEMENT 
COMPANY 


The United Gas Improvement Company (UGI) is a gas 
distributor and the sole supplier of gas to over 810,000 
customers in the City of Philadelphia and in other major 
metropolitan areas in the State of Pennsylvania. UGI pur- 
chases all of its natural gas requirements from three inter- 
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state pipeline suppliers,* which in turn purchase the bulk 
of such gas directly or indirectly from independent pro- 
ducers in many separate areas of the Southern and South- 
western United States. The price which UGI must charge 
for its gas is determined primarily by its pipeline sup- 
pliers’ rates, which are governed in major part by the 
amounts charged by producers of gas in the field. UGI, 
both on its own behalf and as representative of its con- 
sumer customers, has a direct and substantial interest in 
the level of gas prices charged by producers selling to its 
pipeline suppliers. 


The significance of this case, as we show, infra, pp. 3-9, 
is not confined to this particular sale or field. The prin- 
ciple which it tends to establish will affect directly the 
rates charged by every major producer, pipeline and 
distributor in the country. UGI, as well as many other 
gas distributors, will be directly affected by the outcome 
of this proceeding, since its pipeline suppliers for a num- 
ber of years have purchased. substantial quantities of gas 
under producer rates which are now subject to investigation 
and possible reduction by the Commission. Any refunds 
or rate reductions flowing to such pipeline suppliers will 
pass in turn to their customers, including UGL** Obvi- 
ously, UGI and its customers will receive the benefits of 
these refunds and rate reductions only if the Commission 
completes its investigations and determines the lawfulness 
of these producer rate increases. 


Should this Court, however, by affirming the Commis- 
sion’s Order and Opinion here under review, sanction the 
Commission’s practice here reflected of terminating pro- 


* Transcontinental Gas Pipe Line Corporation, Texas Eastern Transmission 
Corporation, and The Manufacturers Light and Heat Company. 


** UGI’s share in the increased rates of its pipeline suppliers, based on in- 
creased gas purchase costs and currently in effect subject to possible refund, 
is well in excess of $2 million per aanwm. Of course, UGI’s customers will 
benefit from any reduction or refunds in its suppliers’ rates. 
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ducer rate investigations without appraisal of the lawful- 
ness of the rates in question, UGI, its customers and others 
similarly situated will bear the burden indefinitely of gas 
prices which, as we show, infra, p. 9, are untested and 
presumptively unlawful. The possibility of refunds and 
rate reductions contemplated by the Supreme Court when 
it handed down its decision in the Phillips case in 1954 
(347 U.S. 672) will have been lost to the consumer. 


UGI believes that it can make a substantial contribution 
to this Court’s understanding of the broad and long-range 
national importance of this case, and that it can aid the 
Court in its consideration of the issues here involved be- 
cause of their direct bearing on the Commission’s overall 
regulation of the natural gas industry. 


THE IMPORTANCE OF THE ISSUE 


This case involves one of the most important questions 
arising under the Natural Gas Act since the Supreme 
Court’s Phillips decision in June, 1954." Prior to Phillips, 
the Commission had, of course, made no general appraisal 
of independent producer field prices, and was then con- 
fronted for the first time with the task of determining the 
‘<justness and reasonableness’’ of countless thousands of 
individual producer contracts covering sales to interstate 
pipelines. 


This task, while impressive by any standard, was greatly 
complicated by the fact that, following Phillips, the pro- 
ducers began to increase their prices at an ever-accelerating 
pace. Price increases under existing contracts, of course, 
had to be filed with the Commission as rate changes under 
Section 4 of the Natural Gas Act. Since the Commission 
had no way of knowing, prior to the collection of cost data 
or appraisal of the pre-existing prices, whether such prices 
were just and reasonable, it had to suspend and investigate 


* Phillips Petrolewm Co. v. Wisconsin, 347 U.S. 672. 
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them® to insure that customers would not be called upon 
to pay excessive or unreasonable prices for gas in the con- 
suming areas as a result of the increased rates in the 
field.** 


Although the number of pending producer rate increases 
grew larger with each succeeding year, the Commission 
presumably thought it would be able within a reasonable 
period to adopt rate standards and procedures, including 
a compilation of necessary and relevant cost data, which 
would permit the appraisal of the existing rates of the 
major producers—thus permitting the formulation of a 
sound overall regulatory scheme. 


Had the Commission evolved such a comprehensive sys- 
tem of regulation and if its decision here could, by any 
stretch of the imagination be deemed a step in carrying it 
out, this case would be of minor importance. Unfortu- 
nately, the Commission has not yet evolved any such 


scheme—as should be apparent from its decision here under 
review. 


It is an almost incredible fact that the Commission, six 
years after Phillips, has yet to render a decision upon a 
record made in a major producer rate case. Despite its 
avowed determination to proceed on a case-by-case basis, 
it has decided no major controversial producer rate issue 
to date. Nor has it announced standards or workable 
procedures for appraising the reasonableness of producer 

* Bates under investigation are placed in effect subject to a refund obliga- 


tion at the end of the suspension period under Section 4(e) of the Natural 
Gas Act. 


©© These increases were based on various types of price ‘‘escalation’’ pro- 
visions that are common in producer contracts, including redetermination 
clauses based on an external standard, e.g., Shell Oi Co. v. FPC, 263 F. 2d 
223 (CA 3); ‘‘most-favored nation’? provisions, based on higher prices paid 
by the pipeline buyer, ¢.g., Sun O Co. v. FPO, 255 F. 24 557 (CA 5); and 
contract-provided, periodic price increases, ¢.g., Episcopal Theological Seminary 
vy. FPC, .-.. U.S. App. D.C. ...., 269 F. 2d 228, 231. 
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rates.* The result has been that the Commission has not 
been able, on any legitimate and responsible basis, to dis- 
pose of even a sizeable fraction of the many thousands of 
increased producer rates, since it has no way of knowing 
whether any particular rate level is exorbitant or confis- 
eatory. 


The Commission has not even attempted to appraise the 
reasonableness of many producer rate increases. Rather, 
beginning in March, 1958, and with accelerating frequency 
since that date, it has simply terminated suspension and 
investigation proceedings involving large numbers of pro- 
ducer rate increases, without knowledge or finding as to the 
reasonableness of either pre-existing rates or the imcreases 
added to them. A partial study of the Commission’s rec- 
ords indicates that it has, since March, 1958, terminated 
at least 120 separate investigation and suspension proceed- 
ings involving producer rate increases totalling millions of 
dollars on an annual basis. In none of these cases had the 


producer presented any evidence against which the Com- 
mission could appraise the reasonableness of the increased 
rate.** 


The Commission’s action here is thus merely one illus- 
tration of the circular course it has apparently chosen to 
follow in many cases in this regulatory area. Its statement 
in its Order of August 6, 1959, that (R. 177) 


Our termination of these proceedings and similar 
proceedings does not mean that we will terminate pro- 
ceedings where the increase is great or where the fnal 


While in recent years, the Commission has assembled compilations of 
‘¢raw?? field prices, and thus can make rough comparisons of the prices 
cbarged by one producer with those of other producers in a particular area, 
it has not been able to test the lawfulness of any of the comparable prices, 
since it has no standards, or sufficient cost data, which would permit such 
a determination. 


** The tempo of these rate proceeding terminations has greatly increased 
in recent months. Thus, in Janvary, 1960, alone, the Commission, relying 
solely on field price data, terminated 26 producer rate investigation and sus- 
pension proceedings totalling approximately $370,000 annually. 
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rice is high relative to prices in the field or area... 

Emphasis added] 
indicates that the Commission’s justification for its action 
in this case, as well as in hundreds of others, is entirely 
circular. In effect, the Commission suggests that, since it 
has failed to act (either to suspend or to investigate) to 
protect the consumer against possibly excess prices of 
other sales in a particular area, it is appropriate that 
those other untested prices be used as a yardstick against 
which to measure prices here which it has subjected to 
investigation.* Relying on what it would call administra- 
tive necessity (e., a failure to develop a meaningful policy 
in almost 6 years), the Commission is using current field 
prices to ‘“‘approve”’ literally millions of dollars in in- 
creased rates which it at one time thought were unjustified 
and which have still not been shown to be just and rea- 
sonable.**® 


“Were such other ‘‘prices in the field or area’’ themselves lawfully de- 
termined just and reasonable rates, the ‘‘yardstick’’ might have some validity. 
In any event, the Commission is apparently putting everyone on notice that it 
intends to investigate only those producer rate increases which involve a big 
‘<jamp’? above current field prices, no matter how high those current field 
prices are; that it intends to accept current field prices (i.e., those five years 
later and some 50% higher than prevailed in 1954 at the time of Phillips) 
as a ‘‘floor’’ from which to begin regulating producer prices prospectively in 
the future. BLS Wholesale Price Index (Code #0531), January 1960, p. 12. 

Such o relative price standard is meaningless. A producer who is currently 
charging 22¢ per Mcf for his gas may have costs (including a reasonable 
rate of return) of only 15¢; similarly, a producer charging 15¢ per Mef for 
gas discovered and developed under more favorable circumstances may have 
actual costs (including a reasonable return) of 10¢. Where this is the case, 
the 22¢ and the 15¢ prices may well both be exorbitant. 

We do not propose here that the Commission test the reasonableness of 
each producer price in isolation from the producer’s entire business. Our 
purpose is not to suggest a method of rate regulation in this brief, but merely 
to point out the total invalidity of the Commission’s assumption that it can 
rely on wholly unregulated field prices in purported justification of current 
producer rate increases. 


** The Commission’s failure in this respect extends to initial producer prices 
as well as price increases under existing contracts. See Atlantio Refining Co. 
v. P.S.C. of New York, 360 U.S. 378; United Gas Improvement Co. v. FPC, 
361 U.S. 195. 
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The circularity of the ‘‘field price’’ system of regulation, 
and its fundamental frailty as a mechanism by which the 
“¢justness and reasonableness’’ of producer rates is deter- 
mined, is best illustrated by what has happened in recent 
years in the most active of gas exploration areas—Southern 
Louisiana and its off-shore province. Ten years ago, the 
“field price’’ in this area was in close relationship with the 
corresponding prices in Texas, though slightly higher, 
giving recognition to its greater accessibility to the north- 
ern and eastern markets. Then, as a result of competition 
of new and existing pipe lines to secure a limited number 
of substantial new reserves coming on the market in the 
South Louisiana area, this price was bid up from the then 
9¢ level to a current price approaching 25¢. See Atlantic 
Refining Co. v. P.S.C. of New York, 360 U.S. 378, 380-384, 
390. Had this increase in initial prices been the only 
price impact in the area, the average Southern Louisiana 
price would still have been raised by approximately 5¢ 
Mef, without proof that these additional sums were needed 


to reward adequately the investors in the new gas-produc- 
ing properties. 


However, this bidding process, through the mechanism 
of favored nations clauses and voluntary or contractual re- 
determination of prices (supra, p. 4), has raised the price 
of existing gas supplies in this area to something approach- 
ing the level of the new prices. True, these new higher 
rates have, in many cases, been suspended by the Commis- 
sion and are being collected under bond, but they have been 
paid so long at the higher levels and the Commission has 
been so dilatory in determining whether the increases are 
justified, that they have, as an economic fact, become em- 
bedded in the price structure of this area.* 


“Thus, an application of the Shamrock doctrine could conceivably support 
a price in the order of 24¢ per Mcf in South Louisiana today; if as an alter- 
native the Commission were to select as its current price level the median 
point of all rates currently being paid in South Louisiana, it could use a 
figure in the 17¢-18¢ price range (1958 data—1959 would be still higher), or 
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The Commission’s regulatory philosophy, clearly ex- 
pressed in its Order and Opinion here, underline the critical 
importance of this case to UGI and to gas consumers in 
general. The Natural Gas Act, according to Phillips, ap- 
plies to producer rates; and the prime purpose of the Act 
was the protection of consumers against excessive gas 
prices. FPC v. Hope Natural Gas, 320 U.S. 591, 610-612; 
FPC v. Interstate Natural Gas Co., 336 US. 577, 581; 
Episcopal Theological Seminary v. FPC,...U.S. App. D.C. 
.. «', 269 F. 2d 228, 231. A price is excessive which is more 
than necessary to meet the ‘‘needs of a regulated utility, 
that is, to obtain revenues for operating expenses, for 
preservation of its financial integrity, for capital costs, for 
servicing of debt and payment of dividends, or for delayed 
rentals or cost of exploration and development.’’ City of 
Detroit v. FPC, 97 U.S. App. D.C. 269, 230 F. 2d 810, 816. 
If the Commission is permitted to terminate producer rate 
increase proceedings in the Shamrock manner—ie., to ac- 


cept without investigation the producer rates generally 
charged and in effect from 1954 through 1960—it will have 
wholly abdicated its regulatory responsibility over pro- 
ducers through this period, and will have tolled the appli- 
cation of Phillips for a period of six years, and will have 
tacitly, if not expressly, approved a general increase in the 
level of producer field prices of over 50%* 
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Tf this Court were to affirm the Commission’s order and 
opinion and were to approve the course of Commission 
action outlined in this case, the way would be clear for the 
Commission to regulate the producers on an unrestricted 
‘field price”’ basis. Such a basis, as we show in Part I, 
infra, is not regulation at all, but merely an acceptance 
of whatever prices can be exacted by the producers under 
current market conditions. Hence, there is an urgent need 
for an authoritative appraisal by this Court of the mini- 
mum standards applicable to producer rates—an appraisal 
comparable in scope and stature to the Court’s opinion in 
City of Detroit, supra, governing the costs of pipeline- 
produced gas. 


KN INDEPENDENT PRODUCER RATE IS NOT JUST AND 
REASONABLE MERELY BECAUSE IT IS NOT 
HIGHER THAN OTHER UNREGULATED RATES IN 
THE SAME AREA. 


The Commission in its original order reversed findings 
of its Examiner (R. 568-577) that Shamrock’s rates had not 
been shown to be reasonable, and expressly found that ‘‘the 
rates of Shamrock are just and reasonable to the consum- 
ing public, and that further proceedings are unnecessary.” 
(R. 777) This Commission finding was based only on the 
following matters of record: 


(1) the existence of other unregulated, untested field 
prices charged by other sellers in the same general area 
(R. 775) ; 

(2) evidence suggesting (although not establishing di- 
rectly) that Shamrock’s costs had increased from one un- 
known level to another unknown level over an unspecified 
period (R. 776) ; 

(3) administrative convenience (R. 777). 


Subsequently, in its opinion on denial of rehearing the 
Commission argued as an alternative ground for its order, 
that Commission discretion to terminate gas rate investi- 
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gations is unlimited because its discretion in deciding to 
order such investigations is unlimited.* This extreme posi- 
tion is squarely contradicted by Amarilo-Borger Express 
v. United States, 138 F. Supp. 411 (N-D. Tex.) ; The Long 
Island Railroad Co. v. United States, 140 F. Supp. 823 
(E.D. N.Y.); and Dizie Carriers v. United States, 143 F. 
Supp. 844 (S.D. Tex.), decisions of three-judge courts 
interpreting Section 15(7) of the Commerce Act (49 U.S.C. 
15(7)), the parent of Section 4(e) of the Natural Gas Act. 
Hope Natural Gas Co. v. FPC, 196 F. 2d 803, 806-807; 
(4 Cir.) ; FPC v. Natural Gas Pipe Line Co., 315 U.S. 575, 
584. Although we do not read Amarillo-Borger and the 
related decisions, supra, as necessarily holding that the 
Commission must make a formal finding of justness and 
reasonableness before terminating any rate investigation, 
those decisions clearly hold that the Commission’s discre- 
tion to terminate is not absolute or unreviewable. At a 
minimum, the Commission must give some reason for its 
conclusion that termination will not injure the public or 
consumer. When it finds that an increased rate has not 
been shown to be reasonable, the Commission cannot, 
merely for administrative convenience, change its mind 
without giving reasons for its action sufficient to warrant 
setting aside its original finding that the rate increase was 
presumptively unlawful. Dizie Carriers, supra, 143 F. 
Supp. at 851-852.°° 


This the Commission failed to do here. Its original 
suspension and investigation order, although it does not 
say so, was assuredly based on the fact that it then had 
no basis on which to decide whether the rate charged by 
Shamrock was or was not more than necessary to meet 


* This argument (which was not expressly mentioned or developed in the 
original order) would, if accepted, of course make the Commission’s action 
in this field completely unreviewable. 

** We do not mean to imply that the Commission’s initial discretion to 


suspend and investigate, or not, is absolute and unreviewable. See Dizie 
Carriers, supra, 143 F. Supp. at 851, cases cited, fn. 12. 
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its legitimate needs, including a fair return. The record 
demonstrates that the Commission’s actual knowledge of 
Shamrock’s costs and needs has not increased since that 
time. That other unregulated sales have been made at the 
questioned rate level and that the Commission’s adminis- 
trative responsibilities have multiplied, manifestly do not 
shed light on the crucial question—is the new rate higher 
than necessary? This was the question asked by the Com- 
mission’s original investigation order. To nollify that 
order lawfully, the Commission must either answer the 
question, or explain why it need not be answered in a 
manner consistent with the requirements of the Natural 
Gas Act. The Commission has done neither of these things. 


This Court in City of Detroit, supra (230 F. 2d at 818) 
told the Commission that it must consider production costs 
“at least as a point of departure” in computing a fair 
return on pipeline-produced gas; and that a pipeline can 
be allowed more than its ‘‘cost of service’’ only if demon- 
strably necessary to meet its public utility obligation (230 
F. 2d at 817): 


If the Commission contemplates increasing rates for 
the purpose of encouraging exploration and develop- 
ment, or the ownership by pipeline companies of their 
own producing facilities, it must see to it that the 
increase is in fact needed, and is no more than is 
needed, for the purpose. Further than this we think 
the Commission cannot go without additional authority 
from Congress. 


Subsequently, Episcopal Theological Seminary, supra, 
applied the same principle to sustain a Commission re- 
quirement of cost evidence in an independent producer rate 
proceeding (269 F. 2d at 236) : 


What the Commission has done is to say that peti- 
tioners must make a showing as to its operations. It 
seems to us reasonable to make such a requirement. 
The primary aim of the Natural Gas Act is ‘‘to protect 
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consumers against exploitation at the hands of natural 


gas companies.”’ One aid to such an aim is to weigh 
the needs of the gas companies by an examination of 
its costs and profits. What better test could there 
be as to the reasonableness of existing or proposed 
rates to a company than a careful analysis of the evi- 
dence as to its recent earnings? That is one of the 
elements of any rate-testing method. [Emphasis sup- 
plied; citations omitted.] 


It follows that, absent special circumstances, the Com- 
mission could not terminate the present proceedings unless 
and until it had some basis for determining that Sham- 
rock’s increased rates were not higher than necessary to 
meet its legitimate needs. Since there is no such evidence 
in this record, the Commission’s order is in basic conflict 
with the Natural Gas Act and must be vacated. 


CONCLUSION 


The sums which will be either directly or indirectly 
affected by the Court’s disposition of this appeal are of 
great magnitude. As of January 31, 1960, there were 3196 
producer rate increases in effect subject to investigation 
and possible refund, involving approximately $157 million 
in annual amount. FPC Release No. 10,839, February 11, 
1960. Since the majority of these increases have been in 
effect for more than one year, the total amount subject 
to possible refund in all probability approaches one quarter 
billion dollars. 


The teaching of this Court is that, if the Commission’s 
regulation of independent producers is ever to touch reality, 
it must at some point refer to or be grounded on the pro- 
ducers’ actual production costs or financial needs. Other- 
wise, a rising scaffolding of “¢eommodity value”’ prices will 
become perpetuated—until the ‘‘bootstrap”’ justification of 
one higher price by other equally high prices ends in 
natural gas being priced out of the market. Before this 
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happens, there can be little doubt that the captive gas 
consumer will be drastically injured. 
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The Issue. 


the 
gas, terminate the proceeding upon the grounds that: (1) 
the rates compare favorably with current, untested field 
prices in the area and, therefore, are “‘just and reasonable”?, 
and, in any event, (2) it has the discretionary prerogative 
of “‘changing its mind” about pursuing a rate case (at any 
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stage of the proceeding). In exercise of the latter and 
motivated by (a) matters of administrative expediency, 
and (b) its present conceptions that had the increased 
rates just been filed it would not now institute the proceed- 
ing, the FPC elected to call a halt to the whole business 
without further ado. 


Proceedings Before Federal Power Commission. 


The Shamrock Oil and Gas Corporation (‘‘Shamrock’’) 
is an independent producer of natural gas in the West 
Panhandle Field of Texas. It sells natural gas, inter alia, to 
Northern Natural Gas Company (‘‘Northern’’), which in 
turn supplies, inter alia, the petitioner herein, Minneapolis 
Gas Company, a local distributing company. 

Tn June 1955, Shamrock filed with FPC a rate increase, 
pursuant to its basic 20-year contract with Northern, 
increasing the price for the sale of dry sour gas from 8¢ 
to 9¢ per Mcf. In September 1955, it similarly filed for an 
increase in the price for the sale of casing-head gas from 
9¢ to 10¢ per Mef. Both rate increases were suspended by 
FPC and it entered upon a hearing, pursuant to Section 4 
of the Natural Gas Act, concerning the lawfulness of such 
rates. At the termination of the suspension periods, 
Shamrock was permitted to collect the increased rates sub- 
ject to a corporate undertaking to assure refunds of any 
excess charges ultimately found by FPC not to be justified. 

A one-day hearing was held before the Presiding 
Examiner on July 25, 1956. At the conclusion of Shamrock’s 
case-in-chief, FPC staff counsel made a motion (joined in 
by petitioner) to dismiss the rate increase proposals on 
the grounds that: (1) Shamrock had not met its burden 
of proof under Section 4(e) of the Natural Gas Act and 
(2) the record did not furnish a basis for a determination 
as to the justness and reasonableness of the proposed 
increased rates. Shamrock also made a motion to terminate 
the proceedings for lack of jurisdiction, which was referred 
to the Presiding Examiner. On May 21, 1957, the Pre- 
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siding Examiner granted the motion of FPC staff counsel 
(and petitioner) to dismiss the rate increase proposal. 
Simultaneously he denied Shamrock’s motion to dismiss 
for lack of jurisdiction. On June 20, 1957, Shamrock filed 
exceptions to the decision of the Presiding Examiner. 

Two years later, on August 6, 1959, FPC issued its 
“Order Terminating Proceedings,”? in which it found 
*‘that the rates fall within the zone of reasonableness,’’— 
although stating that ‘‘the record contains no cost of 
service evidence as such’’—solely because it found that 
the 9¢ and 10¢ per Mef prices involved ‘‘are somewhat 
below the prevailing [field] prices in this area’. Bat 
there was no showing, and no finding, that any of such 

‘‘prevailing prices’? was or is ‘‘just and reasonable”? in 
respect of any producer of gas, and no showing that 
Shamrock’s prices are ‘‘just and reasonable”? per se. In 
addition, FPC stated that other factors ‘‘weighed heavily 
in our determination’’, viz. (1) the one-cent increases were 
the only ones provided for (specifically) by the contract 
(though this would not prevent Shamrock from seeking 
further rate increases if it deemed them warranted; see 
United Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 
U.S. 332, 344-5); (2) there was ‘‘substantial evidence that 
Shamrock’s costs have been increasing and will continue 
to increase’’ (though there was no evidence of Shamrock’s 
costs, and no evidence of the amounts of the alleged cost 
increments); (3) ‘‘the small increase requested’’ (though 
it was at least a 10 per cent increase, and whether denomi- 
nated ‘‘small’? or “‘large,’’ was unlawful if not justified) ; 
and (4) as a final sop for its determination FPC pointed 
to its backlog of undisposed cases, which it feels should 
not be held open “‘while we are attempting to arrive at.a 
formula by which to set rates”’ (though it made no forecast 
of when that desideratum might be attained). 

The petitioner thereupon applied for rehearing which 
FPO denied by order issued on October 2, 1959, accom- 
panied by its Opinion No. 332, from which Commissioner 
Connole dissented. 
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ARGUMENT. 
POINT I. 


The termination of the rate proceeding was not 
justified on the basis of FPC’s expressed opinion that 
the proposed rates are “just and reasonable”. Such 
opinion was without evidence to support it and con- 
trary to law. 

It may be open to question whether the FPC actually 
determined that the rates here involved are “Just and 
reasonable’’. If it had done so, on the basis of sufficient 
evidence, and with subsidiary findings based thereon, that 
of course would be the end of this case. If it did not, then 
some other justification must be found if the order is to 
stand. Apparently Commissioner Connole, in his dissent, 
did not believe that such an ultimate finding had been made 
by the majority. He took the position that an ultimate 
finding of ‘‘justness and reasonableness’’ was a prerequisite 
to the termination of the proceeding—that a termination 
order, to be effective and binding, ‘‘must record a con- 
clusion that the proposed rates are not more than just and 
reasonable””—but that: ‘‘Since the order for which rehear- 
ing is sought does not do so, it was unlawful and should be 
reconsidered.” However, he then proceeds to show that 
the order is insufficient in law ‘‘[on] the assumption ... 
that the order purports to make such a finding.’’ 

According to its own ex post facto statement (Opinion 
332), the majority based its determination upon two 
‘‘geparate and independent” grounds: (1) its belie, unsup- 
ported by findings based on substantial evidence, that the 
rates are ‘just and reasonable,”” and (2) the theory that 
it had discretion to ‘‘change its mind’’ concerning the 
institution and continuance of the proceeding. ‘We think 
that the FPC has attempted—whether in pursuit of a new 
theory of rate making, contrary to its own prior decisions 
and those of the courts, or from motives of administrative 
expediency—to base its termination order upon a finding 
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that the rates are ‘‘just and reasonable’? solely with refer- 


ence to field prices and other ‘‘factors”? which in fact have 
no relevancy to that determination. 

First, it is crystal clear that the Commission itself 
thought it was dealing with the ultimate issue of the pro- 
priety of the rates. Thus, after pointing out that “the 
record contains no cost of service evidence as such’? (but 
stating that ‘‘we have determined that cost of service 
evidence is not adaptable to many producer rate cases and 
that it is necessary to use other criteria or standards 
im some instances to determine the justness and reason- 
ableness of rates’’; emphasis added), and after di i 
various other ‘‘factors,’’ principally untested field prices, 
FPC’s August 6, 1959 order concludes: 


‘faking into consideration all of these factors, 
the low price of this gas in relation to other prices 
in the area, the small increase requested, the fact 
that it is the only increase provided for in the 
contract during its 20-year term, the evidence of 
increased costs to Shamrock since the contract was 


executed and the need for still further investments 
in the future, we are of the opinion that the rates of 
Shamrock are just and reasonable to the consuming 
public, and that further. proceedings are unneces- 
sary.’’ (Emphasis added.) 


In its Opinion No. 332, FPC reiterated that statement 
of its position and added: 


“Of course, we realize, that in concluding that 
these increased rates were just and reas le we 
did not have before us a complete record based on 
cost, much less a cost of service founded on the rate 
base method. We did not think complete cost evidence 
was necessary in view of the evidence in the record 
and the state of the law. In any case, in addition to 
finding that the rates were just and reasonable we 
Pastors coco on the eoreraes — i 
ground that we power to terminate a proceeding 
of this kind without the necessity of making a find- 
ae oy jastness and reasonableness.’? (Emphasis 
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The Commission in this case has, both explicitly and 
implicitly, approved the increased rates as being just and 
reasonable, and has permitted them to become effective, 

(following termination of the 


of Shamrock’s obligation to 
collected during 
the interim. 

As appears upon the face of the determination, it was 
made without any evidence or findings whatever in respect 
of Shamrock’s revenue requirements. Accordingly, under 
the decisions of this Court and others, there was a complete 
failure of proof on the part of Shamrock to justify the 
increased rates as being just and reasonable for any period. 


City of Detroit v. F.P.C., 91 App. D.C. 260, 230 
F. 2a 810 (D.C. Cir., 1955) ; 
Bel Oil Corp. v. F.P.C., 255 F. 24 548 (5th Cir., 


1958) ; 
Episcopal Theological Seminary v. F. P.C., 106 


‘App. D. C. ---, 269 F. 2d 228 (D. C. Cir, 1959). 


We commend to the Court the discussion by Com- 
missioner Connole of the reasons why the Commission 
could not, upon this record, base its termination order upon 
a finding that the rates were just and reasonable. We 
respectfully urge that, whatever the decision to be arrived 
at concerning the validity of this order, it should be made 
abundantly clear that the order under review is not sus- 
tainable as a proper exercise of the Commission’s rate 
review function. ; 

Although there is nothing in this record upon which to 
base a finding that the rates were or are ‘‘just and rea- 
gonable’’—and although the FPC purports, in the exercise 
of its asserted power, to ‘Shave terminated these rate pro- 
ceedings and allowed the increased rates to remain in effect 
irrespective of our finding as to their justness and reason- 
ableness’’—it is plain that such ‘finding’? was relied upon 
and constituted a part of the alternative rationale for its 
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determination. An essential element of that rationale was 
and is the unwarranted assumption that farther inquiry 
into the issue of justness and reasonableness was ‘‘likely 
to. be bootless”’—that ‘‘the chance of accomplishing a rate 
reduction for the benefit of consumers, even.on 3 most com- 
plete record would be almost non-exi 2? The sole 
evidence referred to is the general testimony that Sham- 
rock’s costs had ‘‘increased””. However, without evidence 
or knowledge of what those. costs were, there could be no 
justification for the conclusion that ‘‘to continue these 
proceedings we would be wasting the time of our staff end 
expending public money to no good purpose”’. 

Thus FPC’s asserted belief that the rates. are ‘‘just and 
reasonable,’’ while stated to be a separate and independent 
ground for its decision, in fact taints the entire determina- 
tion. If FPC is wrong—if a complete record would fail to 
establish the justness and reasonableness of the rates—then 
obviously it would not be wasting its time and public funds 
by farther investigation. But FPC, by its own admissions, 
does not know and had no means of ascertaining whether 
farther inquiry would in fact be fruitless (or ‘‘bootless”’). 
Its reference to Shamrock’s increases of costs does not aid 
such a conclusion, for the issue in this rate case was not 
whether the i cent rate increases were justified, but whether 
the entire increased rate was a ‘‘just and reasonable’’ one. 
See United Gas Pipe Line Co. v. Mobile Gas Service Corp., 
350 U. S. 332 (1956); Philips Petroleum Company v. 
F. P. C., 258 F. 24 906, 917 (10th Cir., 1958). Moreover, 
this case relates not only to the justness and reasonable- 
ness of the rates for the future—it involves the question 
of whether such rates have been just and mable since 
December, 1955 and May, 1956. Some ‘ ,000: has. been. 
collected under bond during those periods. The fact (if it 
is the fact) that Shamrock’s costs may have increased, by 
some undisclosed amount, during those periods, does not 
justify relieving it from its obligation to refund any 
amounts not justified—nor relieve FPC of its obligation to 
determine such amounts. 
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Ef there were anything to the alternative rationale adop- 
ted by FPC in this case (which we deny; see Point I, infra) 
—if in fact the other reasons given by it might afford some 
valid support for its decision to abandon the rate proceed- 
ing—that determination should have been arrived at inde- 
pendently of the improper and invalid ‘‘finding”’ that the. 
rates were just and reasonable. Indeed, Commissioner 
Connole goes further and takes the position that the sole 
basis upon which such a determination could be supported 
must encompass a valid finding (explicit or implicit) of the 
justness and reasonableness of the rates. There is much to 
be said for his position in the light of what occurred here. 
However, it may be that such would not be required if suffi- 
cient evidence of Shamrock’s costs and revenue require- 
ments were available to enable FPC to determine, in the 
proper exercise of its sound discretion, that farther inquiry 
and formal findings were unnecessary and would be a waste 
of time and money. However, no such evidence was avail- 
able and there is no support for such a conclusion. From 
all that has gone on here, FPC is as much in the dark today, 


as to whether Shamrock’s rates are just and reasonable, as 
it was when it decided to enter upon the hearing. Its error 
in assuming (i.e., finding) that they are just and reasonable 
undermines its entire determination and requires reversal. 


POINT Il. 


The termination order was not justified on the basis 
of administrative “change of mind”, “expediency”, 
“discretion”, or any other “factor” referred to by the 
C. eg 


The ‘‘other’’ reasons stated by FPC in support of its 
decision fall into two categories: (1) that with its present 
Imowledge, acquired since the Shamrock proceeding was 
instituted, it would not now institute the proceeding—if 
it had it to do over again (that it has had a ‘“‘change of 
mind’? based on new knowledge) and (2) that its ‘“heavy 
work-load’’? and the limitations of its staff justify the 


termination of this case. Neither of these-reasons, con- 
sidered separately or in conjunction, affords a legal basis 
for the termination order. 


(1) The ‘‘change of mind’’ theory has no place in this 
case. This is not a situation where the Commission has 
simply suspended a new rate filing, and then, on the basis 
of farther investigation decided that its suspension action 
was ill-advised. This ts a case where a full hearing has 
been held and the issue is ripe for final determination. We 
appreciate that Shamrock perhaps did not put in cost of 
service evidence because of the ‘‘uncertainty of the law’’ 
at the time of the hearing of July 25, 1956. This was prior 
to the April 23, 1958 decision of the Fifth Cireuit Court 
of Appeals in Bel Oi Corporation v. Federal Power Com- 
mission, 255 F. 2d 548, holding that the Commission acted 
properly in requiring cost evidence to justify producer 
rates, but should have granted a rehearing for that purpose.’ 
We appreciate that FPC in dealing with its staff’s motion 
to dismiss may have felt impelled to continue the hearing 
in this case (absent a termination order) to permit Sham- 
rock to comply with existing legal requirements for such 
proof. But this is no justification for concluding that such 
a continuance would be ‘‘bootless”’ and a ‘“waste of time’’. 

The notion that because FPC might not now imstitute 
a proceeding to investigate a rate change such as here 
involved, this somehow justifies termination of a rate case 
in which full hearing has been held and in whieh the rate 
filer has failed to justify its rates as just and reasonable 
(albeit cireumstances might justify a further hearing), 
involves a complete nou sequitur... This is nota ‘‘change 
of mind’? case—it is a ‘‘change of law”? case (cf. Bel Oi 
Corporation, supra). 

The basis for the claimed ‘‘change of mind’? is simply 
the fact—stated in FPC’s Opinion No. 332—that the case 
was instituted in 1955 ‘‘before we had had much experience 
with our new jurisdiction over the independent producers”’. 
It points out that ‘‘[s]ubsequent to that time” FPC has 
allowed equal or higher rates to go into effect in the same 
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field—citing a number of rate filings made is 1959 (and 
one in 1958). And, it concludes therefrom: ‘‘Thns it is 
not likely that we would now suspend these rates and to 
continue the present proceeding would, in effect, represent 
an unequal and discriminatory enforcement of the Natural 
Gas Act’. 

All that this adds up to is an enshrinement of other 
field prices—permitted to become effective by FPC without 
hearing or determination as to their justness and reason- 
ableness—as a standard for the propriety (jastness and rea- 
sonableness) of the rates here involved. The notion that 
continuation of the case might involve discriminatory 
treatment is, of course, unsound. Otherwise FPC’s rate 
investigation would continually be defeated by its own 
action of permitting higher prices and rates to become 
effective. This ‘‘bootstrapism”’ in rationale is not new—it 
has a direct parallel in FPC’s producer-certificate policy, by 
which high initial prices have been found justified (uncon- 
ditionally certificated) on the basis of other, equally suspect, 
FPC-blessed initial prices. See Public Service Commission 


of New York v. Federal Power Commission, 361 U. S. 195 
and the decision there on review. 


(2) The Commission’s work-load and its stated dif- 
ficulties in administering the Natural Gas Act cannot 
justify its present disposition of this case. There has 
been a full hearing herein. Shamrock failed to establish 
that its rates are just and reasonable. It failed to sustain 
the burden imposed upon it by the statute. In the present 
state of the law this would normally require dismissal 
of the proposed rate increase. The fact that FPC might 
be disposed to give Shamrock another opportunity to 
adduce the requisite cost evidence in view of the develop- 
ment of the law since the hearing, does not contract the 
requirements of the statute, nor does it expand FPC’s 
powers thereunder. Having conducted the hearing herein 
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in compliance with its statutory duty, it must complete 
the case in accordance therewith unless Shamrock comes 
forward with cost evidence indicating that further pursuit 
of the just-and-reasonable-rate inquiry would be futile and 
unnecessary. No evidence before the Commission in. the 
present record, nor any of the matters referred to in its 
Opinion No. 332, justifies that conclusion. 


Conclusion. 


The orders and determination under review should be 
reversed and the matter remanded to the Commission for 
further i in accordance with the fundamental 
requirements of the Natural Gas Act. 


Respectfully submitted, 


Wruium M. Benvert, 
Attorney for The People of the State of 
California and the Public Utilities Com- 
mission of California, 
514 State Building, 
San Francisco 2, California. 
Kent H. Brown, 
Attorney for the Public Service Commission 
of New York, 
55 Elk Street, 
Albany 1, New York. 


Wruium E. Torkstsor, 
Attorney for the Public Service Commission 
of Wisconsin, 
1 West Wilson Street, 
Madison 2, Wisconsin. 
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mine under § 4 of the Act the justness and. reason- 
ableness of the: proposed rates is untenable in the 
face of its orders and opinion herein 


The Commission claims that it has the discretion- © 
ary power in this case to terminate the rate. pro- 
ceeding and to permit the increased rates to be 
unconditionally effective irrespective of their just- 
ness and reasonableness. The adoption of this ar- 
gument would give the Commission practically un- 
limited discretion in rate proceedings under § 4(e) 
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IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 15452 


MINNEAPOLIS GAS COMPANY 
Petitioner 
vs. 
FEDERAL POWER COMMISSION 
Respondent 


ON PETITION FOR REVIEW OF ORDERS OF THE 
FEDERAL POWER COMMISSION 


ARGUMENT 


The Respondent Federal Power Commission (“Commis- 
sion”) and Intervener The Shamrock Oil and Gas Corpo- 
ration (“Shamrock”) have adopted positions which con- 
tradict each other on major issues in this case. Before reply- 
ing to the arguments set forth in their briefs, Petitioner Min- 
neapolis Gas Company (“Minneapolis”) lists these oppo- 


site contentions: 


COMMISSION 


SHAMROCK 


el 


S55 first argues 
for a proposition which we do 
not here dispute, ie., that ‘Sham- 
rock has not satisfied its burden 
of proof requirement under 
§ 4 (e) and the ‘just and reason- 
able’ standards of § 4 (a) were 
not met’ ” (Resp. Br., p. 10). 


ble” (Resp. Br., p. 24). 


“The undenied evidence in 
this case showed the reasonable- 
ness of the rates” (Int. Br., p. 
11). 


“The Commission’s finding 
that Shamrock’s increased rates 
are just and reasonable is sup- 

by substantial evidence” 
(Int. Br., p. 20). 


EE 


The Commission did not de- 
termine that the proposed rates 
were just and reasonable under 
§ 4 (Resp. Br., pp. 8, 20). 


“The Commission fully un- 


ean Cee. Be BODY. 


The Commission found that 
the increased rates were 
just and reasonable (Int. Br., pp. 
5, 20). 


Cost of service evidence is 
not required here for the Com- 
mission to lawfully find that the 

rates were just and rea- 
sonable (Int. Br., p. 11). 


“Petitioner and the amici cu- 
riae [footnote omitted] maintain 
that the Commission must as a 
matter of law base a finding of 
justness and reasonableness of a 
producer rate at least in part up- 


Shamrock do not so interpret the 
Natural Gas Act or the prece- 
dents thereunder” (Int. Br., pp. 
12-13). : 
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The Commission’s contention that it did not determine 
under $4 of the Act the justness and reasonableness of 
the proposed rates is untenable in the face of its orders 
and opinion herein. 5 


The Commission now retreats from its Order Terminat- 
ing Proceedings and Opinion No. 332 and argues that it 
never did determine that the proposed rates were just and 
reasonable under §4 of the Act (Resp. Br., pp. 8, 20-28). 
The gist of this argument is that the Commission’s find- 
ings on justness and reasonableness were only a “discus- 
sion” and not intended to be “a final determination of 
their lawfulness under Section 4” (Resp. Br., p. 20). This 
“discussion”, the Commission’s counsel now explains, was 
“bottomed” on §16 of the Act, 15 U.S.C. §7170 (Resp. 
Br., p. 21) and the language used was only “directed to 
the preliminary procedural question being decided” (Resp. 
Br., p. 25). 

The reason for the Commission’s adoption in its brief 
of this stratagem is obvious from the law and facts of the 
instant case. On the record herein, any finding that the 
proposed rates were lawful under § 4 is contrary to law 
and not supported by the evidence—and the Commission 
so admits in its brief (see page 2, above). Therefore, 
if the Commission found that the new rates were lawful, 
such findings are fatally defective and this appeal should 
be granted. 

There is no question from a reading of the Commis- 
sion’s orders and opinion in this case that Shamrock’s pro- 
posed rates were explicitly found to be lawful under § 4 
of the Act. In its Order Terminating Proceedings (which 
were held under § 4 (e)) the Commission stated: 
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“& * *® we are of the opinion that the rates fall with- 
in the zone of reasonableness and that the proceed- 
ings should be terminated leaving the proposed rates 
in effect” (R. 773). 


* * * * * 

“* * * we are of the opinion that the rates of Sham- 
rock are just and reasonable to the consuming pub- 
lic, and that further proceedings are unnecessary” (R. 
775). 


These findings were affirmed in the Commission’s Order 
Denying Application for Rehearing (R. 791): 
“* * * we reached the conclusion that the rates were 
just and reasonable and that further proceedings were 
unnecessary.” 


In Opinion No. 332 the Commission again affirmed its 
findings on the justness and reasonableness of the new 
rates: 

“For these reasons among others, we concluded that 


Shamrock’s proposed rates were just and reasonable 
to the consuming public” (R. 794). 


* * * * &* 


“* * * we would have terminated these rate pro- 
ceedings and allowed the increased rates to remain 
in effect irrespective of our finding as to their justness 
and reasonableness” (Emphasis added; R. 795). 


Within the framework of this case, the above quotations 
certainly constituted an express determination by the Com- 
mission that the proposed rates were the lawful rates un- 
der § 4. 
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Counsel for the Commission, however, deny that the 
Commission found what it expressly said it did—-Commis- 
sion counsel argue that the just and reasonable findings 
constituted only a “discussion” which was not intended to 
be a final statutory determination of lawfulness under § 4. 
Instead, the “discussion” was directed to why the proceed- 
ings could be terminated under § 16 of the Act. (Resp. 
Br., pp. 20-28.) This argument introduces a new concept 
into rate proceedings under § 4: “a final, statutory deter- 
mination of lawfulness under Section 4” (Resp. Br., p. 20) 
as distinguished from a “discussion” of justness and reason- 
ableness under § 16 which apparently falls short of such a 
“final statutory determination”. 

The nature and extent of the Commission’s findings in 
this case depend, of course, on the orders and opinion on 
the issues herein, not upon the characterization now made 
of them by Commission counsel. If the Commission had 
wished to change or qualify its determination in a manner 
as contended for by Commission counsel, it would have 
been a simple thing to have done so in its orders and opin- 
ion. Instead, however, the Commission twice affirmed its 
findings in the § 4 proceeding before it that Shamrock’s 
rates were just and reasonable—in its Order Denying Ap- 
plication for Rehearing (R. 791) and Opinion No. 332 
(R. 794, 795). 

The Commission having found that the new rates were 
just and reasonable under § 4 without cost of service or rate 
base evidence in the record, its determination was improp- 
er and this case should be reversed. 

Although the matters discussed under this point of ar- 
gument and in Petitioner's Brief at pp. 11-25 are sufficient 
to require reversal herein, this brief will also reply to oth- 
er arguments advanced in the Commission’s and Sham- 
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rock’s briefs. These arguments, if ever adopted, would com- 
pletely change the handling of rate proceedings under § 4 
of the Act by giving the Commission an almost unlimited 
discretion which would not be subject to judicial review— 
all contrary to the regulatory scheme established by the 
Natural Gas Act. 


The Commission claims that it has the discretionary 
power in this case to terminate the rate proceeding 
and to permit the increased rates to be uncondition- 
ally effective irrespective of their justness and reason- 
ableness. The adoption of this argument would give 
the Commission practically unlimited discretion in rate 
proceedings under § 4(e) and make judicial review 
under § 19(b) pointless. 

The Commission’s “discretion to terminate” argument 
is developed along two lines. Each will be discussed sep- 
arately. 

First, the Commission contends (Resp. Br., pp. 6, 9- 
11): When the instant proceeding was presented to it for 
decision the situation was as though the proceeding had 
been remanded by a court for further hearings. When a 
case is remanded to the Commission for further hearings 
the Commission is faced with the same procedural ques- 
tion as when a rate is first filed under § 4 (d)—to suspend 
and hold a hearing pursuant to § 4 (e) or permit the rate 
to be unconditionally effective without suspension and a 
hearing. Since the Commission has this discretionary pow- 
er when a rate is first filed, it also has it in the analogous 
situation where a case is remanded for further hearings. 
The Commission therefore had unreviewable discretion to 


7 


terminate these proceedings as though Shamrock had just 
filed the increases.” 

To examine this contention is to refute it. If the Com- 
mission can treat a case which has been remanded by a 
court for further hearings as the equivalent of a new rate 
filing, effective judicial review of rate proceedings under 
the Natural Gas Act would be ended. If the Commission is 
correct, there would be no point in an appeal from a Com- 
mission rate decision since even if the appeal were success- 
ful the Commission on remand could achieve the same im- 
proper result merely by vacating the original suspension 
order. Under this contention the Commission could presum- 
ably now dispose of City of Detroit v. Federal Power Com- 
mission, 97 App. D.C. 260, 230 F. 2d 810 (D.C. Cir. 
1955), cert. denied, 352 US. 829, 77 S. Ct. 37 (1956) 
still pending before it on remand by terminating the § 4 
proceeding and vacating its suspension order. Also, any 
other rate proceeding now pending before the Commission 
on remand from a court could presumably be terminated 
in a similar manner. 

The Commission’s statement that there was an “inevit- 
able necessity” of a new hearing being ordered by a court 
if it dismissed Shamrock’s filings herein for failure of proof 
is without foundation or merit (Resp. Br., p. 11). This 
“inevitable necessity” according to the Commission was 


* . > . . 


“Shamrock had a right to a new hearing which left the matter of 
termination where it was before the first hearing” (Resp. Br., p. 9). 


2 Hereafter cited as “City of Detroit”. 


8 


created by the United States Court of Appeals for the 
Fifth Circuit remanding the Bel Oil-Forest OiF line of cases 
for further hearings. The position of Shamrock here is 
factually distinguishable from that of the producers in 
the Bel Oil-Forest Oil cases. On July 25, 1956, when Sham- 
rock presented its evidence herein it already had been plac- 
ed on notice as to the evidence needed to satisfy its burden 
of proof under § 4(e)—by this Court’s decision in the 
City of Detroit on December 15, 1955, the Commission’s 
order of October 24, 1955 in Union Oil of California, 16 
F.P.C. 100, 102, 16 P.U.R. 3rd 112, 116 (1956), and 
the Presiding Examiner’s decision in Union Oil issued May 
2, 1956 (see 16 F.P.C. 100, 103, 16 P.U.R. 3rd 112, 117). 
Shamrock should not be heard to complain that it was not 
reasonably apprised of the evidence needed under § 4 (e) 
of the Act. 

Secondly, the Commission contends in regard to its “dis- 
cretion to terminate” argument: It could terminate these 
proceedings and vacate its suspension orders under powers 
granted to it in § 16 of the Act (Resp. Br., pp. 7-8, 19-20). 
A corollary to this contention is that the Commission had 
no duty in the instant review proceedings under § 4 (e) to 
make a determination as to the lawfulness of the rates un- 
der suspension (Resp. Br., pp. 7, 12-14).* 

Section 16, however, merely implements the powers 
granted to the Commission in the Natural Gas Act and 
does not clothe the Commission with any new powers not 


given by Congress: 
3 Bel Oil Corporation v. Federal Power Commission, 255 F. 2d $48 (5th 


Cir. 1958), cert. denied, 358 U. S. 804, 79 S. Ct. 47; Forest Oil Corpora- 
tion v. Federal Power Commission, 263 F. 2d 622 (Sth Cir, 1959). 


¢ A similar argument advanced by Shamrock (Int. Br., pp. 25-34) will not 
be treated separately. 
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“The Commission shall have power to perform any 
and all acts, and to prescribe, issue, make, amend, 
and rescind such orders, rules, and regulations as it 
may find necessary or appropriate to carry out the 
provisions of this chapter” (Emphasis added). 


See Hope Natural Gas Co. v. Federal Power Commission, 
134 F. 2d 287, 310 (4th Cir. 1943), rev'd on other 
grounds, 320 U.S. 591, 64 S. Ct. 281 (1944); Colorado 
Interstate Gas Co. v. Federal Power Commission, 142 F. 
2d 943, 952 (10th Cir. 1944), affd, 324 U.S. 581, 65 S. 
Ct. 829 (1945). 

Therefore, the question here is: did the Commission have 
the discretionary power under § 4 (e) to terminate the in- 
stant proceedings (where an adversary hearing had been 
held and concluded) and vacate its suspension orders with- 
out a finding on and irrespective of the justness and rea- 
sonableness of the new rates and notwithstanding that the 
applicant had not satisfied its burden of proof? 

The answer to this question is an emphatic “no” and 
may be found in § 4 (e) of the Act, the case of United 
Gas Pipe Line Co. v. Mobile Gas Service Corp., 350 U.S. 
332, 76 S. Ct. 373 (1956) and the Commission’s own de- 
cisions. 

Section 4 (e) expressly contemplates that a decision con- 
cerning the lawfulness of a newly filed rate will be render- 
ed in any rate hearing conducted thereunder: the Com- 
mission may order a hearing “concerning the lawfulness” 
of a newly filed rate; the rate may be suspended for not 
more than five months “pending such hearing and the 
decision thereon”*; “upon completion of the hearing and 
decision” the Commission may order refunds of the por- — 
tion “by its decision found not justified”. 


5 Emphasis added. 
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In the Mobile case the Supreme Court specifically de- 
fined the Commission’s duty in a rate review proceeding 
under § 4 (e): 

_“The scope and purpose of the Commission's re- 
view [under § 4 (e)] remain the same [as under 
§ 5 (a)]}—to determine whether the rate fixed by the 
natural gas company is lawful” (350 U.S. at 341, 76 
S. Ct. at 379; emphasis added). 


The claim of Commission counsel that a determination 
of the lawfulness of the proposed rates was not required 
in the instant case is squarely contradicted by the Commis- 
sion’s decision in Union Oil of California, 16 F.P.C. 100, 
102, 16 P.U.R. 3rd 112, 118 (1956): 

“It is our duty under section 4 to review these rates 
agreed to between the parties to determine whether 
they conform to the standards laid down in the act” 
(Emphasis added).° 


The invalidity of the Commission’s “discretion to termi- 
nate” argument in this case is also shown by the danger- 
ous precedent which would be created if the argument 
were adopted. If the Commission had the discretionary 
power to terminate rate hearings conducted and completed 
under § 4 (e) without determining (either expressly or im- 
pliedly) the lawfulness of the new rates, the right to ju- 
dicial review in this area would be completely controlled 
by the Commission. Merely by the Commission’s termina- 
6 To the same effect, the court in Colorado Interstate Gas Co. v. Federal 

Power Commission, 209 F. 2d 717, 727 (10th Cir. 1954), cert. denied, 


348 U. S. 818, 75 S. Ct. 30, rev'd on other grounds, 348 U. S. 492, 75 
S. Ct. 467 (1955) said: 


“It is the statutory duty of the Commission to establish on the one 
hand rates that are fair and just to the utility and on the other hand 
to strike down rates that demand an unlawful and unreasonable 
exaction.” 
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tion of the rate hearing somewhere short of a “final, statu- 
tory determination” (as labeled by Commission counsel— 
Resp. Br., p. 21) and vacation of any suspension order in 
the case, the ultimate consumers would be forced to pay 
the higher rates without knowing whether they were lawful 
or unlawful and without recourse to challenge the Com- 
mission’s “discretionary” act. 

Under this contention of the Commission, any or all 
§ 4 (e) rate proceedings now pending before it in which a 
“final, statutory determination” had not been made could 
be terminated as a discretionary act. 

The extremeness of the position adopted by the Com- 
mission in its “discretion to terminate” argument (which 
was first advanced in Opinion No. 332) is illustrated by 
its statement that it “would have terminated these rate pro- 
ceedings and allowed the increased rates to remain in ef- 
fect irrespective of our finding as to their justness and rea- 
sonableness” (R. 795). If the Commission had found the 
new rates to be unjust and unreasonable (and therefore un- 
lawful under § 4 (a)) by what authority could it have al- 
lowed the unlawful increased rates to remain in effect? 

Shamrock argues (Int. Br., p. 33) that the Commission, 
by approving rate settlement agreements, has been termi- 
nating § 4 (e) rate proceedings and allowing increased 
rates to go into effect without a finding of justness and 
reasonableness. This argument is without merit. The Com- 
mission’s approval of the settlement agreement as being 
in the public interest constitutes a determination that the 
settled rate is lawful—regardless of whether an express 
finding is made in the statutory terms of justness and 
reasonableness. Otherwise, it would not be in the public in- 
terest to approve the settlement. The Commission has re- 
fused to approve some settlement agreements which were 
not in the public interest. Furthermore, it is doubtful 
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whether a settlement procedure to which all parties agree 
and cannot appeal from constitutes any precedent in the 
instant case. 


CONCLUSION 


The Commission is thus impaled on the horns of a di- 
lemma in this case: Its findings that Shamrock’s rates were 
just and reasonable under § 4 are contrary to law and not 
supported by the facts. Assuming, arguendo, that no such 
determination was made, the Commission’s action in ter- 
minating the proceedings and vacating the suspension or- 
ders was unlawful—under this assumption it had no dis- 
cretion to terminate the proceedings and failed to make 
the required determination on the lawfulness of the new 
rates, This case should therefore be reversed and the spe- 
cific relief requested in Minneapolis’ brief (p. 34) granted. 

Respectfully submitted, 

P. L. FARNAND 
GeorGE C. MASTOR 
410 Roanoke Building 
Minneapolis 2, Minnesota 
Counsel for Petitioners 


410 Roanoke Building 
Minneapolis 2, Minnesota 
GEORGE C. PARDEE 
Metropolitan Utilities District of Omaha 
18th and Harney Streets 
Omaha, Nebraska 


Dated: September 7, 1960. 


In the 
United States Court of Appeals 
For the District of Columbia Circuit 


DEC1 1959 
Minneapolis Gas Company, Soyil b) MirwP 
TERK 


Petitioner 
Ve 


Federal Power Commission, 


PETITION FOR REVIEW OF ORDER OF THE 
FEDERAL POWER COMMISSION 


To the Honorable the Judges of the United States Court of 
Appeals for the District of Columbia Circuit: 


The petition of the Minneapolis Gas Company ("Petitioner"), 
being a petition for review under § 19(b) of the Natural Gas 
Act, Act of June 21, 1938, c. 566, § 19(b), 52 Stat. 831, 


1 
U.S.C.A., Title 15 717xr , of an Order Terminating Proceed- 


ings of the Federal Power Commission ("Respondent") issued 


August 6, 1959," and of an order of Respondent ancillary thereto, 


denying Petitioner's Application for Rehearing, issued 


1 Hereinafter cited as "§ of the Natural Gas Act, 


U.S.C.A..§ ser 


2 attached as Appendix A hereto. 


October 2, 1959,° and of FPC Opinion No. 332 issued November 20, 


1959,* in the consolidated proceedings before Respondent 


entitled "In the Matter of The Shamrock Oil and Gas Corporation, 
Docket Nos. G-9146 and G-9498" respectfully shows: 
I 
PARTIES 

Petitioner is a public utility engaged in the business of 
furnishing natural gas service, under franchises, to about 
211,000 retail customers in Minneapolis and environs in the 
State of Minnesota. | It is a corporation organized and existing 
under the laws of the State of Delaware, duly authorized to do 
business in the State of Minnesota, and has its principal office 
at 739 Marquette Avenue, Minneapolis 2, eispasotas 

Respondent is a commission created and existing under the 
laws of the United States and is composed of Jerome K. Kuykendall, 
Chairman, Frederick Stueck, William R.-Connole,: Arthur Kline 
and John B. Hussey, Commissioners, who are the duly appointed, 
qualified and acting members thereof. . Respondent and the mem- 
bers thereof perform all of their functions and official duties 
and have their principal office at 441 G Street, N.W., in the 
City of Washington, District of Columbia. 

Petitioner purchases all of its natural gas supply from 


Northern Natural Gas Company ("Northern"), an intervener in the 


5 Attached as Appendix C hereto. 


4 
Attached as Appendix D hereto. 


proceedings below. It is the largest resale customer on 


Northern's system and purchases approximately 16% of Northern's 


total sales subject to the jurisdiction of Respondent. In 


1958 Petitioner purchased about 53,000,000 Mcf of 
from Northern. 
Northern is a major natural gas transmission 

| 


gaged in the business of transporting and selling 


natural gas 


company en- 


natural gas 


in interstate commerce and is subject to the jurisdiction of 
| 


the Respondent. 


The Shamrock Oil and Gas Corporation ("Shamrock") , the 


applicant below, is an independent producer of natural gas sub- 


ject to the jurisdiction of the Respondent. It sells natural 


gas to Northern among other interstate pipelines; 


some of the 


sales to Northern were the subject matter of the) proceedings 


below. 
It 
JURISDICTION AND VENUE 


Petitioner was permitted to intervene in the 


consolidated 


proceedings below entitled “In the Matter of The |Shamrock Oil 


and Gas Corporation, Docket Nos. G-9146 and G-9498" by Respon- 


dent's order issued July 13, 1956. It thereby became a party 


to said proceeding and is aggrieved by Respondent's orders 


issued August 6, 1959 and October 2, 1959, which terminated 


the proceedings and permitted the rate increases proposed for 
| 


sales to Northern to remain in effect as filed and Respondent's 


Opinion No. 332 issued November 20, 1959. As a result of Re- 


spondent's action Petitioner is required to pay its 


Zee 


proportionate 


share (about 18% of the total amount paid by Northern's juris- 
dictional customers) of the proposed increased rates totaling 
about $230,000 annually which were the subject matter of the 
proceedings below without a lawful determination by Respondent 
that such proposed increases are just and reasonable in accord- 
ance with § 4 of the Natural Gas Act, 15 U.S.C-.A. § 717c. 

On September 4, 1959, Petitioner duly filed its Applica- 
tion for Rehearing of Respondent's said Order Terminating Pro- 

5 
ceedings; it was denied by Respondent's order issued October 2, 
1959. This Petition for Review is being filed within 60 days 
after October 2, 1959. 

Respondent issued its Opinion No. 332 on Denial of Applica- 
tion for Rehearing on November 20, 1959. 

Jurisdiction and venue for purposes of review of said 
orders of Respondent are established in this Court by the pro- 
visions of § 19(b) of the Natural Gas Act, 15 U.S.C.A- § 717r(b), 
which provides in part: 

"(b) Any party to a proceeding under this chapter 
aggrieved by an order issued by the Commission in such 
proceeding may obtain a review of such order in the 
circuit court of appeals of: the United States for any 
circuit wherein the natural-gas company to which the 
order relates is located or has its principal place of 
business, or in the United States Court of Appeals for 
the District of Columbia, by filing in such court, within 
sixty days after the order of the Commission upon the 
application for rehearing, a written petition praying 


that the order of the Commission be modified or set 
aside in whole or in part.” 


5 
Attached as Appendix B hereto. 
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NATURE OF PROCEEDINGS AS TO 
WHICH REVIEW IS SOUGHT 


The proceedings hefore the Respondent, resulting in the 


orders for which review is sought, involved an independent pro- 
ducer rate increase under § 4(e) of the Natural Gas Act, 15 
U.S.C.A. § 717c(e); the issue. was whether increased rates 
filed by Shamrock for sales of residue gas to Northern at the 
outlet of Shamrock's McKee Gasoline Plant in the West Panhandle 
Pield of Texas were lawful. 


A. THE RATE FILINGS BY SHAMROCK AND SUSPENSION BY 
RESPONDENT 


On June 20, 1955, Shamrock filed with the Respondent 
Supplement No. 2 of its FPC Gas Rate Schedule No. 2, which in- 
cluded an increase in price from 8¢ to 9¢ per Mcf, based upon 
a provision in the basic contract for a periodic increase in 
rates. The basic contract (FPC Gas Rate Schedule No. 2) is 
between Shamrock and others, as sellers, and Northern, as buyer, 
for the sale of dry sour gas from the West Panhandle Field of 
Texas. 

By order issued July 19, 1955, the Respondent, in Docket 
No. G-9146, suspended the use of such increased rates until 
December 21, 1955, and ordered a hearing concerning their law- 
fulness. 

On September 20, 1955, Shamrock filed with the Respondent, 
Supplement No. 3 to its FPC Gas Rate Schedule No. 3, which pro- 


vided for an increase in price from 9¢ to 10¢ per Mcf, based upon 


a periodic rate increase provision in the basic contract. The 
basic contract (FPC Gas Rate Schedule No. 3) is between Sham- 
rock, as seller, and Northern, as buyer, for the sale of casing- 
head gas from the West Panhandle Field of Texas. 

By order issued October 18, 1955, in Docket No. G-9498, 
the Respondent suspended the use of such increased rates until 
May 1, 1956, and ordered a hearing as to their lawfulness. 

The proceedings in Docket Nos. G-9146 and G=-9498 were con- 
solidated for hearing by Respondent's order issued March 29, 
1956. 

Subject to a corporate undertaking to assure refund of any 
excess charges ultimately found by the Respondent not to be 
justified, Shamrock collected the increased rates in Docket No. 
G-9146 since December 21, 1955, and in Docket No. G-9498 since 
May 1, 1956. 

B. THE HEARING BEFORE THE PRESIDING EXAMINER 

A one-day hearing was held before the Presiding Examiner 
on July 25, 1956. At the conclusion of Shamrock's presentation 
of its case-in-chief, FPC Staff Counsel moved to dismiss the 
rate increase proposals on the grounds that: (1) Shamrock had 
not met its burden of proof under § 4(e) of the Natural Gas Act, 
15 U.S.C.A. § 717c(e), to show that the increased rates and 
charges were reasonable; and (2) the record evidence did not 
furnish a basis for Respondent to make a determination as to 
the justness and reasonableness of the proposed increased rates. 


This motion was joined in by Petitioner. There was no cross- 


examination of Shamrock's witnesses and no offer of evidence by 
other parties. 

Shamrock's case-in-chief consisted primarily of evidence 
on arm's-length bargaining and competitive area or field prices, 
plus certain evidence about increasing costs generally to Sham- 
rock--no cost or rate base evidence was presented to justify the 
increases or show a need for additional revenues. 

On July 25, 1956, Shamrock had also filed with the Respon- 
dent a motion to terminate the proceedings for lack of juris— 
diction, based upon the holdings in United Gas Pipe Line Co..v. 
Mobile s Service Corp., 350 U.S. 332, 76 S.Ct. |373_ (195 and 

ral er Commission v. Sierr cific Power |Com: 5 
U.S. 348, 76 S.Ct. 368 (1956). By order issued August 21, 1956, 
the Respondent referred this motion to the Presiding Examiner 
for disposition in his initial decision. 

C. THE DECISION OF THE PRESIDING EXAMINER 

On May 21, 1957, the Presiding Examiner issued his decision. 
The motion to dismiss of the FPC Staff Counsel and Petitioner 
was granted on the grounds that the evidence presented by Sham- 
rock was not sufficient to sustain its burden of | proof under 
§ 4(e) of the Natural Gas Act, 15 U.S.C.A. § 717¢(e)--Shamrock 
had failed to offer any rate base or cost evidence, or evidence 
of its revenue requirements. Shamrock's motion to dismiss for 
lack of jurisdiction was denied. 

Exceptions to the decision of the Presiding 


filed by Shamrock on June 20, 1957. 


D. .RESPONDENT'S ORDER TERMINATING PROCEEDINGS 

On August 6, 1959, Respondent issued its Order Terminating 
Proceedings in which it found that the proposed rate increases 
filed by Shamrock were just and reasonable--notwithstanding that 
there was no cost evidence in the record--and permitted them to 
remain in effect. Also, the Respondent found that the number of 
independent producer rate cases pending before it made it 
"imperative" to dispose of those cases, such as the proceedings 
below, where there was "littie or nothing to be gained from 
further proceedings."© 


BE. PETITIONER'S APPLICATION FOR REHEARING AND RESPONDENT'S 
ORDER OF DENIAL 


On September 4, 1959, Petitioner duly filed with Respon- 
dent its Application for Rehearing of the Order Terminating 
Proceedings issued August 6,.1959. The general position of 
Petitioner was that Respondent's said order was erroneous be- 
cause: (1) there was no cost evidence in the record either to 
support the proposed increases or for comparative purposes to 
test the reasonableness of the proposed prices; and (2) Respon- 
dent could not, as a matter of law, make its required determina- 
tion under § 4 of the Natural Gas Act without cost or rate-base 
evidence to serve as a basis of comparison or point of departure 
to test the justness and reasonableness of the proposed in- 
crease. Petitioner also contended that the Respondent's said 


order was erroneous because there was a great deal to be gained 


6 Mimeo, p. 5--see Appendix A hereto, Pp. 6a. 


from further proceedings—-on the basis of financial impact 
alone, Petitioner has already paid its supplier, Northern, 
approximately $133,000 on account of the Shamrock proposed in- 
creases collected under bond. 
On October 2, 1959, Respondent issued its Order Denying 
Petitioner's Application for Rehearing, finding that nothing 
contained therein warranted any change or modification of its 
order of August 6, 1959. Commissioner William R, Connole 
dissented to the denial of rehearing. 
The reasons for Respondent's denial of said |application 
were “to be set forth in an opinion to be hereafter issued.*” 
F. RESPONDENT'S OPINION NO. 332 
On November 20, 1959, Respondent issued FPC;|Opinion No. 
332 setting forth the reasons for its denial on October 2, 1959, 
of Petitioner's Application for Rehearing. Commissioner Connole 
dissented in a separate statement. 
Respondent asserted, among other things, that: (1) “com- 
plete cost evidence" was not necessary in order to find that 
Shamrock's proposed increased rates were just and reasonable 
"in view of the evidence in the record and the state of the 
law";® (2) it had the power to terminate a pending proceeding 


under § 4(e) of the Natural Gas Act, 15 U.S.C.A.| § 717c(e). 


involving proposed rate increases of an independent producer 


? Mimeo, p. 2--see Appendix C hereto, p. 2c. 


: Mimeo, p. 1l--see Appendix D hereto, p. 1d. 


under suspension, without the necessity of making a finding of 
justness and reasonableness; and (3) it has discretion to termi- 
nate suspension proceedings under § 4 of the Natural Gas Act. 
IV 
GROUNDS ON WHICH RELIEF IS SOUGHT 

Petitioner states that Respondent's orders issued August 6, 
1959 and October 2, 1959, and FPC Opinion No. 332 issued 
November 20, 1959, are unlawful for the reasons. hereafter set 
forth and set forth in more detail in Petitioner's Application 
for Rehearing: 

A. .The Respondent erred in finding that Shamrock's pro- 
posed rate increases were just and reasonable? because there 
was no substantial evidence to support such a finding. Shamrock, 
the applicant in the proceedings below, did not meet its burden 
of proof under § 4(e) of the Natural Gas Act. 15 U.S.C.A. 
§ 7i7c(e), by showing that the proposed increased rates were just and 
reasonable and the evidence in the record did not furnish a 
basis for Respondent to make a determination as to the justness 
and reasonableness of the proposed increased rates. 

B. ‘The Respondent erred in finding that the proposed in- 
creased rates of Shamrock were just and reasonable under § 4 


of the Natural Gas Act and in permitting them to remain in effect 1° 


9 Respondent‘s Order Terminating Proceedings, Mimeo, p. 4--see 
Appendix A hereto, p. 6a. 


10 Respondent's Order Terminating Proceedings, Mimeo, pp. 4-5-- 
see Appendix A hereto, pp. 6a, 7a. ; 
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because such were contrary to law. The record did not contain 
cost of service or rate base evidence or the revenue require- 
ments of the applicant-—-the Respondent therefore |could not, as 
a matter of law, make its required determination |under § 4 of 
the Natural Gas Act. Cf. iscopal Theological v. 
ederal Power Commissi App. D.C } d 22 
(C.A.D.C. 1959); City of Detroit v. Federal Power Commission, 
97. App. D.C. 260, 230 F.2d 810 (C.A.D.C. 1955). 
C. The Respondent erred in finding that there was little 
or nothing to be gained from further proceedings}1 because it 
ignores the financial interest alone of the customers of Peti- 
tioner and other distributing companies who purchase gas from 
Northern. The proposed increases of Shamrock which have been 
permitted by Respondent to take effect total nearly $230,000 
per year; a total of about $800,000 had been collected subject 
to refund of which approximately $133,000 had been paid by 
Petitioner. Unless the applicant, Shamrock, meets its burden 
of proving the justness and reasonableness of its proposed in- 
creased rates a great deal could be gained by further proceed- 
ings based on financial impact alone. 
D. The Respondent erred in finding in FPC Opinion No. 
332 that cost evidence was not necessary in order to find that 


Shamrock's proposed increased rates were just and reasonable “in 


Respondent's Order Terminating Proceedings, Mimeo, p. 5-- 
see Appendix A hereto, p. 6a. 


view of the evidence! and the state of the law" 12 because such 
finding is not supported by substantial evidence and is con- 
trary to law for the reasons set forth in Grounds "A" and "B" 
above. 

E. The Respondent erred in finding in FPC Opinion No. 332 
that it had the power to terminate a pending proceeding under 
§ 4(e) of the Natural Gas Act, 15 U.S.C.A. § 717c(e), involving 
proposed rate increases of an independent producer under sus-— 
pension, without the necessity of making a finding of justness 
and reasonableness ~ because such would permit rates to be 
collected without their lawfulness having been determined in 
-accordance with § 4 of the Natural Gas Act. 

_F. -The Respondent erred in stating in FPC Opinion No. 332 
that it has discretion to terminate suspension proceedings under 
§ 4 of the Natural Gas Act,!* 15 u.S.c.A. § 717c, since it is 
without power to do so under the Natural Gas Act and the laws 
of the United States. 

G. ‘The Respondent erred in stating in FPC Opinion No. 

332 that ."the chance of accomplishing.a rate reduction for the 


benefit of consumers, even on a most complete record, would be 


almost non-existent"> because there was no evidence to support 


1--see Appendix D hereto, 1d. 


1--see Appendix D hereto, 


4--see Appendix D hereto, 


4--see Appendix D hereto, 
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such a finding. -Without evidence as to Shamrock 's cost of 
service or revenue requirements it is not possible to determine 
whether the proposed increased rates were the lowest reasonable 


rates or not. 


Vv 


RELIEF PRAYED 


Petitioner prays that this Court: 

1. Serve a certified copy of this petition |upon any men— 
ber of Respondent, pursuant to the provisions of |§ 19(b) of 
the Natural Gas. Act, 15 U.S.C.A. § 717x (b). 

2. Require Respondent to certify and file with this Court 
a transcript of the record upon which the Respondent's orders, 
here sought to be reviewed, issued August 6, 1959 and October 2, 
1959, were entered, in accordance with § 19(b) of the Natural 


Gas Act and Rule 38(g) of the General Rules of this Court. 


3. -Review the orders issued August 6, 1959 and October 2, 
1959, &nd Opinion No. 332 issued November 20, 1959, by Respon— 
dent and enter a judgment vacating and setting said orders 
aside and remanding the proceedings to the Respondent for 


further action in accordance with law. 


4. Grant such other and further relief as the rights of 


Petitioner and the equities may require and as may seem just 


and reasonable to this Court. 
Dated November 30, 1959 
Minneapolis, Minnesota. Respectfully submitted, 


MINNEAPOLIS GAS COMPANY 


By __/s/ George C.| Mastor 


George C. Mastor 
Counsel for Petitioners 
410 Roanoke Building 
Minneapolis 2, Minnesota 
Of Counsel: 


P. L. Parnand 

Parnand, Lee & Mastor 
410 Roanoke Building 
Minneapolis 2, Minnesota 


APPENDIX A 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K.:- Kuykendall, Chairman; 
Frederick Stueck, Arthur Kline and 
John B. Hussey. 


In the Matter of ) ier f 
) Docket No.. G-9146 
The Shamrock Oil and Gas Corporation )) Docket No. G-9498 
ORDER TERMINATING PROCEEDINGS 
(Issued August 6, 1949) 


These proceedings arise under Section 4(e) of the Natural 
Gas Act, and involve two filings for increased rates made by 
The Shamrock Oil and Gas Corporation (Shamrock) for the sale 
to Northern Natural Gas Company of gas produced in the West 
Panhandle field of Texas. The proposed increases in rates are 
from 8¢ to 9¢ per Mcf for sour residue gas and from 9¢ to 10¢ 
per Mcf for casinghead gas, and were suspended by the Com- 
mission by orders issued July 19, 1955 and October 18, 1955, 
respectively. The increases were subsequently permitted to go 
into effect under corporate undertakings to make refunds. 


The two proceedings were consolidated and a hearing was 
held on July 25, 1956, at which there were present Shamrock, 
staff counsel, and two intervenors, Minneapolis Gas Company and 
Northern Natural Gas Company. Following the presentation of 
Shamrock's direct case, the staff and intervenors announced they 
did not wish to cross-examine or to present any testimony of 
their own. At the conclusion of the hearing, staff counsel 
made a motion joined in by the Minneapolis Gas Company to dis- 
miss the increased rate proposals on the ground that Shamrock 
had not discharged the burden of proof imposed by Section 4(e) 
of the Natural Gas Act. On the same day, Shamrock had filed 
with the Commission a motion to terminate the proceedings for 


1/ These increases are embodied in Supplement Nos. 2 and 3 to 
Shamrock's FPC Gas Rate Schedule Nos. 2 and 3, respectively. 


lack of jurisdiction on the ground that the rate increases here 
involved resulted from periodic fixed increase provisions in 

the basic contracts. By order issued August 21, 1956, the Com- 
mission referred this motion to the presiding examiner for dis- 
position in his initial decision. 


On May 21,.1957, the presiding examiner rendered ja deci- 
sion denying Shamrock's motion to terminate the proceedings and 
holding, citing Commission precedents, that the evidence was in- 
adequate to establish that the increased rates were just and 
reasonable within the meaning of Section 4(e) of the Act. 


Exceptions were filed by Shamrock with a request |for oral 
argument and an alternative request to reopen the proceedings 
if the Commission should find that its evidence was insufficient. 


In the first place, it is clear that we had jurisdiction 
to suspend these rates. While the increased rates were con- 
tained in a contract already on file as a rate schedule, they 
were nevertheless changes under Section 4(e) of the Natural Gas 
Act which were required to be filed and could be suspended. 
Section 154.94(c) of FPC Regulations; Bel Oil v. F.P-C., 255 
F.. 2a 548, CA 5, Cert. denied 358 U.S. 804. 


However, under the circumstances, we believe it is neither 
necessary nor appropriate nor in the public interest for us to 
inquire further into the justness and reasonableness of the 
rates here involved for we are of the opinion that the rates 
fall within the zone of reasonableness and that the proceedings 
should be terminated leaving the proposed rates in effect. 


It is true that the record contains no cost of service 
evidence as such, and as the examiner pointed out, we| had held 
in the Union Oil Company case, Opinion Nc. 300,2/ that such 
evidence was necessary and required by the decision of the Cir- 
cuit Court of Appeals in the case of City of Detroit v. F.P.Cc., 
230 Fed. 2d 810. 


2/ affirmed on the merits but set aside on a procedural ground 
by the Circuit Court of Appeals for the Fifth Circuit, Bel 
Oil Corp., et al. v. F.P.C., 255 F. 2d 548, cert. denied 
358 U.S. 804. 


However, since our decision in the Union Oil Company case, 
we have determined that cost of service evidence is not adapt- 
able to many producer rate cases and that it is necessary to use 
other criteria or standards in some instances to determine the 
justness and reasonableness of rates.3/ The courts also have 
recognized that in independent producer rate cases we are deal- 
ing with new and difficult problems and must look for other 
standards of justness and reasonableness than the traditional 
cost of service rate base method. In our Opinion No. 310, we 
referred to the case jof Mississippi River Fuel Corp. v.-F.P.C., 
252 Fed. 2a 619. (CADC) where the court said a "full blown" in- 
quiry into producer rates was not necessary. In Bel Oil Corp., 
et.al., supra, the Circuit Court of Appeals of the Fifth Cir- 
cuit. said: 


"The regulation iof the prices at which thousands of 
‘natural gas companies' may sell to the pipe line 
companies is a difficult one at its best. It isa 
field which in many respects requires new formulas 

to test what is just and reasonable. We think it 
would be an unjust penalty if we were to apply too 
strict a rule as to the reception of evidence in such 
acase. This is clearly demonstrated by order No. 310 
in Pan American Petroleum Corporation referred to above. 
We think it quite clear that in light of that order the 
Commission might adopt some pragmatic standard to apply 
to these cases as it did with Pan American, et al." 


Again, in the recent case of Forest Oil Corporation, 
et al. v. F.P.C.,.CA'5, No. 16844, decided February 20, 1959, 


the same court said: 


“What we intended there to make clear, and what we now 
say, is: If the Commission finds that a rate is reason- 
able to the consuming public it need not reject such 
rate as not being just and reasonable merely because it 
will yield to a particular producer more than the very 
minimum required by constitutional standards or more by 
way of net yield than is returned to another producer 

in the same well or field, especially if such result 


3/ see Pan American Petroleum Corporation, et al., Docket Nos. 
G-8549, et al., 19 FPC 463; Opinion No. 310. 


follows from a considered decision by the Commission 
that a uniform price for ail the producers of a single 
well or a single field is not only reasonable but) is 
also highly desirable for convenience of administra- 
tion. This is what the Commission did in order MN 
310, supra. 


"We hold only that the proof adduced below as insuffi- 
cient to enable the Commission to determine whether the 
proposed rate was just and reasonable and further that 
the Commission may consider any evidence in arriving at 
its conclusion that will aid it to determine whether a 
proposed rate is just and reasonable to the public and 
is not too low to yield a fair return on the producer's 
investment and a reasonable increment for exploration 
and development." 
See also Gulf Oil Corp. v. F.P.C. (CA5) 255 Fed. 2d 556. 
Turning now to the evidence adduced in the present case, 
we find that the increased rates of 9¢ per Mcf ase the sour 
gas contract and 10¢ per Mcf under the residue gas contract are 
somewhat below the prevailing prices in the area. The weighted 
average price during 1955 for residue gas produced in |the West 
Panhandle Field and sold to interstate pipelines was 10.4¢ per 
Mcf. -When the average is confined to prices for gas under con- 
tracts made after September 26, 1949, the date of the sour gas 
contract, the amount was 12.2¢ per Mcf and when confined to con- 
tracts made after January 1, 1953, the average was 13.7¢ per 
Mcf£. .It is also worthy of note that the major part of the gas 


making up these weighted average prices was dry gas 
not. required the substantial additional investment 
evidence in this case showed was necessary to produce 
liver casinghead gas. 


ich does 
ch the 
and de- 


Data were also submitted on al] major 


contracts for a new gas supply, both interstate and intrastate 
in both the West Panhandle and the Hugoton Embayment of the 


Anadarko Basin in Texas, Oklahoma, and Kansas, except 
contract not yet filed with this Commission. 


for one 


The base contract 


prices, with one exception of 10¢ for a sale to an industrial 
customer, ranged from 12¢ to 16¢ per Mcf at 14.65 psia com- 
pared with the 9¢ and 10¢ base prices involved in these pro- 


ceedings. ; 


This evidence clearly discloses that other companies in 


the West Panhandle Field competing with Shamrock for the ac- 
quisition of gas supplies are permitted to charge rates in ex- 
cess of those here sought by Shamrock. 


We have previously pointed out3/ that in determining 
whether a particular independent producer rate increase should 
be accepted or suspended, it is necessary to look to field 
prices since it is administratively infeasible to conduct a 
cost investigation as to each rate filing. The rate increases 
here in question were suspended when we had only a meager 
knowledge of field prices in the area. We are not now suspend- 
ing increases to these levels of 9¢ and 10¢ in this area, and 
if this matter were now before us for the first time as to 
whether or not we should suspend these rates, we would not, 
with the knowledge we now possess, suspend them. 


There are other factors than field prices which weigh 
heavily in our determination to terminate these proceedings. 
Each of the gas sales contracts here involved is for a term of 
20 years, and provides for only one increase in price during 
its entire term, the 1¢ periodic increase at the end of five 
years with which we are here concerned. The contracts contain 


no favored-nations' clauses or other escalatory clauses of any 
kind. 


There is also substantial evidence that Shamrock's costs 
have been increasing and will continue to increase. Gas press- 
ures in the field have dropped steadily since these contracts 
were executed and will continue to drop in the future. Since 
the rates of the execution of these contracts, Shamrock has had 
to increase the installed compressor horsepower on the sour gas 
gathering system from 3,000 horsepower to 11,050 horsepower, and 
on the casinghead gas gathering system from 4,200 horsepower to 
12,380 horsepower. Further substantial investment in facilities 
must be made by Shamrock in the future not only to maintain 
adequate pressures but also in other respects. Also, this Com- 
mission has accepted rate increase filings made by a consider- 
able number of the producers supplying gas to Shamrock, thus 
increasing the cost of Shamrock of its purchased gas and placing 
it in a price squeeze with respect to such gas. 


Taking into consideration all of these factors, the low 
price of this gas in relation to other prices in the area, the 
small increase requested, the fact that it is the only increase 


provided for in the contract during its 20-year term, the evi- 
dence of increased costs to Shamrock since the contract was 
executed and the need for still further investments in’ the 
future we are of the opinion that the rates of Shamrock are 
just and reasonable to the consuming public, and that rther 
proceedings are unnecessary. 


Furthermore, the number of independent producer rate cases 
before us makes it imperative that we dispose of those cases, 
like the present ones, where we feel there is little or nothing 
to be gained from further proceedings. -Our records show that 
as of March 31, 1959, we had suspended a total of 2,317 pro- 
ducer rate filings, of which we have made some disposition of 
only 132 filings. Of this latter group, only a small number 
have been concluded on the merits, and in so doing we have not 
been required to make a determination of any of the contro- 
versial issues involved in the regulation of independent pro- 
ducers. We feel it is in the public interest to dispose of 
producer rate filings such as these while we are attempting to 
arrive at a formula by which to set rates. A remand to adduce 
additional evidence in the present proceedings would extend the 
almost four-year delay since suspension of these rates. Until 
producer rate cases are settled, the rates of the pipeline 
companies and possibly the distributing companies are/|also un- 
certain and it is not in the public interest to have rates un- 
settled for such a lengthy period of time. Our termination of 
these proceedings and similar proceedings does not mean that 
we will terminate proceedings where the increase is great or 
where the final price is high relative to prices in the field 
or area. 


In view of the action taken here, it will not be) necessary 
to hold oral argument. 


The Commission finds: 


It is necessary and appropriate to carry out the provi- 
sions of the Natural Gas Act to terminate the above-entitled 
proceedings, to deny the motion for oral argument and to deny 
the alternative request to reopen the proceedings. 


The Commission orders: 


(A) The above-entitled proceeding is hereby terminated 


and the proposed rates contained in Supplement No. 2 to Sham- 
rock's FPC Gas Rate Schedule No. 2 as modified by Supplement 
No. 3 thereto and the proposed rates contained in Supplement 
No. 3 to Shamrock's FPC Gas Rate Schedule No. 3 as modified by 
Supplement No..4 thereto shall remain in effect until changed 
in accordance with the provisions of the Natural Gas Act. 


(B) Shamrock's alternative request to reopen the proceed- 
ings and staff counsel's motion to dismiss the increased rate 
proposals are hereby denied. 


(C) Exceptions filed that are inconsistent with this 
order are hereby denied. 


(D) Shamrock's motion for oral argument is hereby 
denied. 


By the Commission. 


/s/ 3. H. Gutride 


Joseph H. Gutride 
Secretary. 


APPENDIX B 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In the Matter of ) 
) Docket Nos. G-9146,_ 
The Shamrock Oil and Gas Corporation ) G-9498 


APPLICATION FOR REHEARING 


Minneapolis Gas Company ("Minneapolis"), an intervener 

in the above dockets, pursuant to § 19 of the Natural |Gas Act 
(15 U.S.C.A. § 717r) and § 1.34 of the Rules of Practice and 
Procedure of the Federal Power Commission ("Commission"), 
states that it is aggrieved by the Commission's Order /Terminat- 
ing Proceedings ("Order") in the above dockets issued |August 6, 
1959, and therefore makes this application for reconsideration 
and abrogation of said Order, or in the alternative fdr a re- 
hearing, and sets forth the following grounds upon which said 
application is based: 


1. The Commission erred in finding and concluding 
(Order, p. 2): 


“However, under the circumstances, we believe it is 
neither necessary nor appropriate nor in the public inter- 
est for us to inquire further into the justness and 
reasonableness of the rates here involved for we jare of 
the opinion that the rates fall within the zone of reason- 
ableness and that the proceedings should be terminated 
leaving the proposed rates in effect." 


because such is not supported by the facts and is contrary to 
law. 


The Shamrock Oil and Gas Corporation's (" Saar) case 
in chief consisted primarily of evidence on “arm's length bar- 
gaining" between it and Northern in the negotiation of the con- 
tracts (transcript 12) and “competitive area or field jprices" 
in support of the proposed increases (Exhibits 12 through 17). 
No cost figures were introduced either in sy xt of e 
increases or for comparative ses to test the reasonable- 


ness of the proposed prices. 


In City of Detroit v. Federal Power Commission, 230 F.2d 
810 (C.A. D.c. 1955), cert. denied 352 U.S. 829, 77 S.Ct. 37 
(1956), the Court held that the Commission, in reviewing a rate 
increase case, must relate its action to the primary purpose of 
the Natural Gas Act to protect the consumer against excessive 
rates; the conventional rate-base method must therefore be used 
“as a basis of comparison to test the justness and reasonable- 
ness of the proposed increase. " 


The rationale of this holding was explained by the Court 
as follows (230 F.2d at 818): 


“"Purthermore, it is seen that when we refer to an 
‘increase’ we mean an increase in the rates above those 
which would result from use of the conventional rate-base 
method. For, though we hold that method not to be the 
only one available under the statute, it is essential 
in such a case as this that it be used as a basis of 
comparison. It has been repeatedly used by the Commis- 
sion, and repeatedly approved by the courts, as a means 
of arriving at lawful--' just and reasonable'--rates under 
the Act. Unless it is continued to be used at least as 
a point of departure, the whole experience under the Act 
is discarded and no anchor, as it were, is available by 
which to hold the terms 'just and reasonable’ to some 
recognizable meaning." 


No conventional rate-base method was followed in this case 
to serve as a point of departure or basis of comparison for the 
rates requested by Shamrock. The Commission's Order should 
therefor be reconsidered and abrogated, or in the alternative, 
a rehearing granted so that the proper evidence may be intro- 
duced. 


The cases of Bel Oil Corporation v..Federal Power Commis— 
sion, 255 F.2d 548 (C.A. 5th 1958), cert. denied, 358 U.S. 
804, and Forest Oil Corporation v- Federal Power Commission, 
263 F.2d 622 (C.A. 5th 1959), cited in the Commission's Order 
(pp. 3-4), do not conflict with or change the City of Detroit 
requirement of cost evidence as a point of departure or a 
basis of comparison. The holdings in these two cases were set 
forth in part in. Forest Oil as follows (263 F.2d at 624): 


. . . AS we held in Bel Oil, so we hold here, 


proof that the proposed rate was not higher than the 
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going field price of gas from the same or adjacent areas, 
even when coupled with factually unsupported conclusionary 
testimony that this particular price was required|/to pro- 
vide the incentive needed to encourage exploration and 
development, was not enough to constitute prima facie 
proof of justness and reasonableness of the price. We 
therefore affirm the Commission's finding to that 
effect." 


(The above quotation also describes the bulk of the evidence 
introduced by Shamrock here.) 


Certain evidence was introduced by Shamrock, however, in 
addition to that relating to arm's length bargaining and field 
prices: | 


(1) The number of sour gas wells and oil wells con- 
nected by Shamrock has increased throughout the years 
1945-1956 (Transcript 38-39; Exhibit 1); 


(2) . The diameter and length of the gas gathering 
system of Shamrock through which gas is delivered to 
Northern was shown (Transcript 40-41; Exhibit 2); 


(3) The installed horsepower on Shamrock‘s dry gas 
gathering system has increased from 1948 to 1954 after 
which it has remained constant. Further additions to 
horsepower will have to be made with the normal decline 
in wellhead pressures (Transcript 41-43; Exhibit 3): 


Information was also shown regarding Shamrock's 
casinghead gathering system (Transcript 43-46; Exhibit 4); 


(4) The volumes of gas produced by Shamrock's sour 
gas wells involved in this proceeding have been ¢on- 
tinuously. declining since 1948 (Transcript 55-57; Exhibit 
6). Also, there has been a continuous decline in the 
annual volumes of residue gas available for delivery 
(Transcript 58-60; Exhibit 7); 


(5) The total absolute open-flow potential of the 
sour gas wells involved here has decline during the 
years 1949-1955 (Transcript 62-64; Exhibit 8) as well 
as the reservoir pressures (Transcript 65-67; Exhibit 9): 


(6) Shamrock has concentrated on completing oil 
wells rather than gas wells since 1954 because of the un- 
certainty in the price of gas caused by the Phillips 
Gecision (Transcript 71-73; Exhibit 11). 


Is this "additional evidence" sufficient to satisfy Sham- 
rock's burden of proof in this case? The answer is "no" under 
the City of Detroit-Bel OQil-FPorest Oil cases. This evidence 
does not even go to the reasonableness of Shamrock's proposed 
rates, much less furnish a point of departure from or a basis 
of comparison with the conventional rate-base method. 


Aside from City of Detroit, the necessity of cost evidence 
to test a proposed rate is made clear by the following state- 
ment from Forest Oil (263 F.2d at 625): 


“What we intended there [Bel Oil] to make clear, 
and what we now say, is: If the Commission finds that 
a rate is reasonable to-the consuming public it need not 
reject such rate as not being just and reasonable merely 
because it will yield to a particular producer more than 
the very minimum required by constitutional standards or 
more by way of net yield than is returned to another 
producer in the same well or field, especially if such 
result follows from a considered decision by the Commis- 
sion that a uniform price from all the producers of a 
single well or /a single field is not only reasonable but 
is also highly ‘desirable for convenience of administra- 
tion. This is what the Commission did in order No. 310, 
supra." 


How can the Commission determine whether a rate "is reasonable 
to the consuming public" or "will yield to a particular pro- 
ducer more than the very minimum required by constitutional 
standards"?: Certainly not by the type of additional evidence 
introduced by Shamrock relating to physical facilities and in- 
creases in installed compressor horsepower. The Commission is 
therefore unable to make its required determination in this 
case as to a just and reasonable rate to the consuming ‘public, 
a yield to the producer of at least enough to provide a fair 
return on the property employed and an amount sufficient to en- 
courage further exploration and development because of an ab- 
sence of some financial evidence on which these findings can 
be based. 


Assuming, arguendo, that the Commission is not restricted 
to the conventional rate-base method as a basis of comparison 
or point of departure for an increase,* it still must develop 
an alternative by which it can make its required determination. 
That alternative is not found where there is no cost or finan- 
cial evidence upon which the determination can be made. How 
can the “additional evidence” here relating to pipe sizes, 
horsepower and the like be used to test whether the proposed 
rates are reasonable to the public? Or whether they will 
yield Shamrock a fair return on its property? To pose these 
questions is to answer them: the evidence is insufficient 
‘for these purposes. 


2. The Commission erred in finding (Order, p. 4)|: 


"There is also substantial evidence that Shamrock's 
costs have been increasing and will continue to increase. 
Gas pressures in the field have dropped steadily since 
these contracts were executed and will continue to drop 
in the future. Since the dates of the execution of these 
contracts, Shamrock has had to increase the installed 
compressor horsepower on the sour gas gathering stem 
from 3,000 horsepower to 11,050 horsepower, and the 
casinghead gas gathering system from 4,200 horsepower 
to 12,380 horsepower. Further substantial investment in 
facilities must be made by Shamrock in the future not 
only to maintain adequate pressures but also in other 
respects. Also, this Commission has accepted rate increase 
filings made by a considerable number of the producers 
supplying gas to Shamrock, thus increasing the cost to 
Shamrock of its purchased gas and placing it in price 
squeeze with respect to such gas.” 


for the reason that such findings is not supported by the 

evidence. Although Shamrock introduced certain general testi- 
money about "increasing costs" because of declining pressures, 
no specific cost or financial evidence was introduced. It is 
not possible to determine the amount of such increases or the 


*.“Increase" is used to mean an increase in the rates labove 
those which would result from use of the conventional rate- 
base method. 


effect they would have on Shamrock's return on its property. 
Unless some cost figures are present so that it can be seen 
whether Shamrock is being provided a fair return one can only 
speculate as to the results. 


Also, without knowing the amount of the producer increases 
to Shamrock which have been accepted for filing by the Commis- 
sion and their impact on Shamrock, it is not possible to make 
the required findings of a just and reasonable rate to the con- 
suming public and a fair return to the company. 


3. The Commission erred when it found (Order, p. 4): 


"Taking into consideration all of these factors, the 
low price of this gas in relation to other prices in the 
area, the small increase requested, the fact that it is 
the only increase provided for in the contract during its 
20-year term, the evidence of increased costs to Shamrock 
since the contract was executed and the need for still 
further investments in the future we are of the opinion 
that the rates of Shamrock are just .and reasonable to 
the consuming public, and that further proceedings are 
unnecessary." 


for the reason that such finding is unsupported by the facts 
and is contrary to law. The record does not contain the neces- 
sary cost or financial evidence to support such a finding; the 
necessity of such evidence as a basis for the Commission's re- 
quired determination under § 4 of the Natural Gas Act is clear 
under the City of Detroit-Bel 0il-Forest Oil cases (see Specifi- 
cation of Error No. 1 above for discussion). 


4. The Commission erred in stating (Order, p. 5): 


“Purthermore, the number of independent producer 
rate cases before us makes it imperative that we dispose 
of these cases, like the present ones, where we feel 
there is little or nothing to be gained from further pro- 
ceedings.” 


because it ignores the financial interest of the customers of 
Minneapolis and the other customer companies of Northern in these 
proceedings. 


In Docket No. G-9146 Shamrock began collecting under bond 
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increased rates in the amount of approximately $82,970) per year 
effective December 21, 1955. In Docket No. G-9498 Shamrock 
began collecting under bond increased rates in the amount of 
approximately $146,883 per year effective May 1, 1956.| To 
date, Shamrock has collected under bond from Northern the sum 
of approximately $800,000. Of this amount, approximately 
$133,000 has been paid by Minneapolis. So based upon the 
financial interest which has already accrued alone, there could 
be a great deal to be gained from further proceedings jin which 
proper cost or financial evidence would be introduced |so that 
a determination could be made as to a just and reasonable rate 
to the consuming public. 


5. ‘The Commission erred.when it ordered (Order, |p. 5): 


"(A) The above-entitled proceeding is hereby 
terminated and the proposed rates contained in Supple- 
ment No. 2 to Shamrock's FPPC Gas Rate Schedule No. 2 as 
modified by Supplement No..3 thereto and the proposed 
rates contained in Supplement No. 3 to Shamrock's FPC 
Gas Rate Schedule No. 3 as modified by Supplement No. 

4 thereto shall remain in effect until changed in 
accordance with the provisions of the Natural Gas Act." 


for the reason that such order is not based upon findings of 
fact which are supported by the evidence and is contrary to 
law as set forth in Specifications of Error 1-4 above, 


WHEREFORE, this intervener respectfully prays that the 
Commission: 


A. Grant the foregoing application for reconsideration 
and abrogation of said Order, or in the alternative a/rehear- 
ing. 


B. Reopen the proceedings for the purpose of permitting 
Shamrock to introduce proper cost or financial evidence upon 
which the Commission may duly make its required determination 
as to a just and reasonable rate to the public, a yield to 
Shamrock of at least enough to provide a fair return on the 
property employed by it and an amount sufficient to encourage 
further exploration and development. 


C. Grant to this intervener such other and further relief 


as may be appropriate. 
Dated September 3, 1959. 
Respectfully submitted, 
MINNEAPOLIS GAS COMPANY 


By P. L.. FParnand 
George C. Mastor 


FARNAND, LEE & MASTOR [s/f George C. -Mastor 
410 Roanoke Building George C. Mastor 


Minneapolis 2, Minnesota 
Attorneys for 
Minneapolis Gas Company 


VERIFICATION 


STATE OF MINNESOTA) 
:) SS 
COUNTY OF HENNEPIN) 


George C. Mastor, being of lawful age and first duly 
sworn, deposes and says that he is one of the attorneys for 
Minneapolis Gas Company, an intervener and the applicant named 
in the foregoing Application for Rehearing; that as such he has 
duly executed said Application; that he is authorized and has 
power to do so; that he has read said Application, knows the 
contents thereof and they are true as stated, except as to 
matters and things, if any, stated on information and belief, 
and that as to those matters and things he believes; them to 
be true. 


/s/ George C. Mastor 
George C. Mastor 


Subscribed and sworn to before me 
this 3rd day of September, 1959. 


s/ Lorraine A. Rehn 
Lorraine A. Rehn, Notary Public 
Hennepin County, Minnesota 
My commission expires June 8, 1963. 
(SEAL) 


APPENDIX C 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: 


Jerome K. Kuykendall, Chairman; 


Prederick Stueck, William R..Connole 


and Arthur Kline. 


In the Matter of ) 


) Docket Nos. G-9 


The Shamrock Oil and Gas Corporation ) G-9498 
ORDER DENYING APPLICATION FOR REHEARING 


(Issued October 2, 1959) 


On September 4, 1959, Minneapolis Gas Company fil 


ed an 


application for rehearing with respect to our order issued 


August 6, 1959, terminating proceedings in the above 
matter. In these proceedings Shamrock seeks to incr 


Sapp ra 
se its 


rates for sour residue gas from 8 cents to 9 cents per Mcf and 


for casinghead gas from 9 cents to 10 cents per Mcf. 


On the 


basis among other things of comparative prices, the small in- 
crease requested, the evidence of increased costs to Shamrock 


since its contracts with Northern Natural Gas Company 
executed and the need for still further investments i 
future we reached the conclusion that the rates were 
reasonable and that further proceedings were unnecess 


were 
the 


pens and 
ary. 


We 


also pointed to the need of disposing of cases like the present 
one where there was little or nothing to be gained from 


further proceedings. 
and permitted the filed rates to remain in effect. 


In its application for rehearing Minneapolis Gas 


We thereupon terminated the proceedings 


contends 


that the conventional rate base method should have been fol- 


lowed by the Commission in this case, that the record 
contain sufficient evidence in addition to that relati 


does not 
ng to 


arm's-length bargaining and field prices to sustain Shamrock's 
burden of proof, and that the Commission has ignored the 


financial interest of the customers of Minneapolis Gas 
other customer companies of Northern in these proceedi 


and 
ngs. 


The Commission finds: 


(1) ‘The assignments of error and grounds for rehearing 
contained in the application for rehearing filed by Minneapolis 
Gas Company set forth no new facts or principles of law which 
were not fully considered by the Commission when it adopted 
its order of August 6, 1959, or which having now been con- 
sidered warrant any change or modification of said order and 
said application should be denied. 


(2) It is appropriate and desirable in the public inter- 
est to set forth our reasons for denial of said application for 
rehearing in an opinion to be hereafter issued. 


The Commission orders: 


The application for rehearing of the Commission's order 
issued August 6, 1959, in the above-entitled proceedings filed 
by Minneapolis Gas Company is hereby denied for reasons to be 
set forth in an opinion to be hereafter issued. 


By the Commission. Commissioner Connole dissenting. 


/3/ 3. H.- Gutride 


Joseph H. Gutride, 
Secretary. 


APPENDIX D 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; 
William R. Connole, Arthur Klin 
John B. Hussey. 


In the Matters of Docket Nos. 


) 
) 
) 


The Shamrock Oil and Gas Corporation G-9146 and G-9498 


OPINION NO. 332 
OPINION ON DENIAL OF APPLICATION FOR REHEARING 
(Issued November 20, 1959) 


On October 2, 1959, we issued an order denying the 
application of the Minneapolis Gas Company for rehearing in 
the above-entitled proceeding. We stated that we would set 
forth our reasons in an opinion to be issued and accordingly 
do so here, 


As stated in our original order terminating proceedings 
issued August 6, 1959, The Shamrock Oil and Gas Corporation 
had filed rate schedules increasing its rates for sour residue 
gas from 8 cents to 9 cents per Mcf and for casinghead gas, 
that is gas produced in connection with oil, from 9 cents to 
10 cents per Mcf. We suspended the increased rates by orders 
issued July 19, 1955 and October 18, 1955, and they were sub- 
sequently permitted to go into effect under corporate under- 
takings to make refunds. 


In our order of August 6, 1959, issued upon exceptions to 
the presiding examiner's decision, we terminated the proceed— 
ings and allowed the increased rates to remain in effect until 
changed in accordance with the provisions of the Natural Gas 
Act. We found that the proposed rates as increased were below 
the prevailing prices in the area, that there was to be but one 
increase during the 20-year contract periods involved, that 
there were no other escalation clauses of any kind applicable 
and that the evidence showed that Shamrock's costs have been 
increasing and will continue to increase. For these reasons 
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among others, we concluded that Shamrock's proposed rates were 
just and reasonable to the consuming public. Of course, we 
realize that in concluding that these increased rates were just 
and reasonable we did not have before us a complete record 
based on cost, much less a cost of service founded on the rate 
base method. We did not think complete cost evidence was 
necessary in view of the evidence in the record and the state 
of the law. In any case, in addition to finding that the 
rates were just and reasonable we rested our decision on the 
separate and independent ground that we had the power to ter- 
minate a proceeding of this kind without the necessity of 
making a finding of justness and reasonableness. 


In our order we noted that we are not now suspending rate 
increases at 9 and 10 cent price level in the area involved, 
the West Panhandle Pield of Texas, and that if this matter 
were now before us again, we would not suspend these rates. 
In this present opinion we reiterate this statement and are 
denying rehearing because we would have terminated these rate 
proceedings and allowed the increased rates to remain in effect 
irrespective of our finding as to their justness and reasonable- 
ness. 


In our view we have power to terminate these proceedings. 
As provided in Section 16 of the Natural Gas Act: 


“The Commission shall have power to perform any and all 
acts, and to prescribe, issue, make, amend and rescind 
such orders, rules, and regulations as it may find 
necessary or appropriate to carry out the provisions of 
this act." 


In our orders suspending the proposed increased rates we 
found it was “necessary and proper in the public interest and 
to aid in the enforcement of the provisions of the Natural Gas 
Act that the Commission enter upon a hearing concerning the 
lawfulness of the said proposed charges". We did enter into 
such a hearing, but the record and our experience since the 
time of the suspension orders shows that it was not "necessary 
and proper" to enter upon such a hearing. We do not believe 
that where we have “good cause" we can be compelled to con- 
tinue with a rate proceeding where there is little chance that 
any public good can result from it. In the past we have ter- 
minated rate proceedings before a complete record was made 
where preliminary investigations showed that the public interest 
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would not be served by further prosecution of the Commission's 
inquiry -+ More recently we have vacated a suspension order 
and terminated proceedings where subsequent to the suspension 
order we had made an administrative determination to accept 
rates at the level of those suspended and had actually accepted 
on rates that were above those covered by the suspension order. 

We believe we have discretion as to whether to pursue inquiries 
that are likely to be bootless while neglecting matters of 
great importance. We may compare the language in Connecticut 
L. and P. Co. v. F.P.C-» 324 U.S. 515, 535-536, where the 
Court indicated that the Commission did not have to assume 
jurisdiction over "trivial" flows of interestate power: 


"Congress appears to have left to the Commission's 
sound administrative aiscretion whether or not to assert 
its authority in such situations." 


There is nothing in a line of Interstate Commerce Conmmis- 
sion cases which prevents our terminating these proc ngs. 
Amarillo-Borger Express, Inc. V- United States, 138 F.Sypp- 
411 (N.D. Tex. 1956), dismissed as moot, 352 U.S. 1028; The 
Long Island Railroad Company vV- United States, 140 F.Supp. 823 
(E.D.N.Y. 1956); Dixie Carriers v. United States, 143 F.Supp. 
844 (S.D. Tex. 1956), dismissed as moot, 355 U.S. 179. | In 
fact these cases support the action that we have taken.) In 
each of these cases the court held that the I.C.C. improperly 
vacated a suspension of rates where there was merely a |state- 
ment that it was done for "good cause". The opinion in each 
case indicated that a suspension might be vacated for proper 
a reasons. In Dixie Carriers it was said (143 F.Supp. at P- 
854): 


"Courts and administrative agencies have, and must have, 

| power to change their minds. But if it is the rule of 
law which controls, there must be some basis to indicate 

that it is reason and judgment that has brought about 
the change". 


poet Ne ee 
i/ Jaspan v. Philadelphia Electric Co., 1 F.P.c. 561, 565-566. 
i 2/ reef Fields Gasoline Corporation rator), et al, 19 


F.P.c. 351. See also Pan American Petroleum a ation, 
xr 24, 


22 F.P.C. , Docket No. G-13995, et al., Sept 
i 1959; Hassie Hunt Trust, 22 F.P.C. , Docket No. |G-16641, 


October 6, 1959. 
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Coming now specifically to the present proceeding, we may 
note, as we already have in our order terminating these pro- 
ceedings, that the suspensions of Shamrock's rates here involved 
were ordered in July and October of 1955 before we had had 
much experience with our new jurisdiction over the independent 
producers. Subsequent to that time we have allowed approxi- 
mately equal or higher increased rates to go into effect in 
the same field, that is the West Panhandle Field of Texas. 
Some of these rate increases have.ranged up to 10.7 cents per 
Mcf.2/ Moreover, as observed in dur August 6, 1959 order the 
prices in the West Panhandle Field were substantially above 
those proposed by Shamrock. Thus it is not likely that we 
would now suspend these rates and to continue the present pro- 
ceeding would, in effect, represent an unequal and discrimina- 
tory enforcement of the Natural Gas Act. 


Furthermore, the record shows that the chance of accom- 
plishing a rate reduction for the benefit of consumers, even 
on a most complete record, would be almost non-existent. In 
our August 6, 1959 order, in addition to the price level in 
the West Panhandle Field we referred to evidence in the record 


3/ For example, the following increased rates were filed in 
the West Panhandle Field: 


Increased 
Rate 
Accepted 
Rate 14.65 psia 
Producer Buyer Schedule Filed (¢ per Mcf) 
Si-Bo Oil Co. Kerr-McGee Oil R.S.#1, 6/1/59 10.7458 
Co. Supp.No.2 
Cities Service Phillips Pet. R.S.#114, 6/8/59 10.7458 
Oil Co. Co. Supp .No.3 
Cities Service Phillips Pet. R.S.#113, 6/8/59 10.2458 
Oil Co. Co. Supp .No.4 
Sears, H.F. Henderson R.S.#1, 6/15/59 10.7458 
Trusts Supp.No.2 
w.C. McBride, Phillips Pet. R.S.#11, 6/9/58 9.5 
Inc. Co. Supps. l- 
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indicating that Shamrock's costs have substantially increased. 
We therefore believe that to continue these proceedings we 


would be wasting the time of our staff and expending 
money to no good purpose. 


We are particularly 
ministration of the Natural Gas Act because of the h 
load of cases before us. 


public 


impelled to this position on the ad- 


work=- 


In our order of August 6, 1959, we 


referred to this load as of March 31, 1959, and it has increased 
since that time. As of September 30, 1959, there were 90 sus- 


pensions of pipéline rates 
$349,087,400 and 2,395 suspens 


rates involving increases of $115 ,376,392, annually 4, 
obvious that our staff cannot handle such an enormous 
It has been necessary therefore to post— 


of cases at one time. 
pone hearings in a number of important cases, and to 


involving annual increases 
ions of independent producer 


of 


It is 
number 


prevent 


the backlog of cases from increasing to an unmanageable size, 


we have terminated cases where we fe 
be accomplished by further hearings. 


lt relatively little would 


To conclude, in order to carry out our responsibilities 
under the Natural Gas Act, we believe we have discretion to 


terminate suspension proceedings j 
initiate such proceedings under Section 4 of the Act. 


ust as we have discretion to 


Ordi- 


narily we have only 30 days after a new filing is made to 
determine whether to accept or to suspend the proposed rate. 


Obviously, we cannot make a full investigation of ev 
filing 
suspend all doubtful rate increase filings. 
year 1959 
dent producer rate increase filings exclusive of tax 
If after further investigation, 


have terminated the proceedings. 
have the power to terminate such suspensions after a 
investigation leads us to the conclusion that little 
accomplished by further proceedings, we must suspend 
number of cases in the first instance. This will be 


we suspended approximately 54 percent of al 


we are of the opinion 
rates should not have been suspended in the first inst 
If, as is argued, we do not 


rate 


in such a limited time, and it has been our practice to 
During the fiscal 


1 indepen- 
increases. 
that the 
ance, we 


further 
will be 
a fewer 
mecessary 


in order not to bog down our staff hopelessly with cases it 


af It is recognized, of course, that a number of these suspen- 
sions involve very small annual increases. 


must carry through to conclusion and in order to maintain some 
reasonable relationship between our workload and the staff 
which the Congress has authorized us to employ. We do not be- 
lieve the Natural Gas Act imposed such rigid limitations upon 
the powers of this Commission as is contended and are of the 
opinion that the consuming public will be better protected by 
a broader, more flexible view of the Commission's power to ter- 
minate suspension proceedings. 


Minneapolis Gas points to the fact that the amounts in- 
volved in these two suspension proceedings aggregate nearly 
$230,000 a year, or a total of $800,000 collected altogether of 
which approximately $133,000 has been paid by Minneapolis Gas. 
Considered alone, this fact does not indicate that we should 
hold further proceedings in this matter. When we consider the 
other facts which we have related pertaining to this case, the 
large number of rate cases pending before us, the fact that 
many of them call for increases which apparently have much less 
justification than the increases proposed here, and our limited 
staff, we believe any contention that we have no properly exer- 
cised our discretion to terminate these proceedings is ground- 
less. 


The Commission orders: 


This opinion and the conclusion and findings herein are 
hereby incorporated and made a part of the Commission's order 
issued in this proceeding on October 2, 1959, denying applica- 
tion for rehearing and stay. 


By the Commission. Commissioner Connole dissenting, filed a 
separate statement. 


/s/ 3. H. Gutride 


Joseph H. Gutride, 
Secretary. 


In the Matters of Docket Nos. 


) 
) 
) 


The Shamrock Oil and Gas Corporation G-9146 and G+9498 


(Issued Novemher 20, 1959) 
CONNOLE, Commissioner, dissenting: 


This is the first opportunity I have had to address my- 
self to the reasoning and the result of the "Order Terminating 
Proceedings" issued August 6, 1959, in these captioned dockets. 
As a result, this statement may be somewhat more detailed than 
is usual in a statement addressed to an order on rehearing. 


The order to which I refer is an important order. It 
accepts a general principle which, if followed in other Commis-— 
sion orders, would have most unhappy results for all ef us -- 
Commission, company and consumer. I believe it is in) error. 

I believe the result reached by the majority in that order is 
bad law, no matter how superficially appealing it may) be as a 
means of erasing from our open docket books annoying numbers of 
uncompleted cases. The reasons I think so are these: 


An order purporting to terminate a proceeding conld 
effectively do so only if it amounted to a finding of) justness 
and reasonableness. Without such an explicit or implicit find- 
ing the order is powerless to permit the rate under investiga- 
tion to become effective. The order of August 6 and jthe Order 
Denying Application for Rehearing declare that such a finding 
of justness and reasonableness is unnecessary to support the 
termination of an investigation and suspension. It purports to 
terminate the proceeding and permit the rates to become effec- 
tive for reasons chiefly of administrative expedience. There- 
fore, neither the order of August 6 nor the Order Denying 
Application for Rehearing is a valid order. 


To the extent that the orders do rest on a finding of 
justness and reasonableness, that finding is unsupported by 
applicable principles of regulatory law and economics and, 
hence, these orders must fail on that ground as well, 


I diseuss first why an order cannot effectively |terminate 
an investigation and permit rates to go into effect unless the 
so-called termination order amounted to a finding of | justness 
and reasonableness. 


The Natural Gas Act says that "“[a]ll rates and charges 
made, demanded, or received by any natural gas company for or 
in connection with the transportation or sale of natural gas 
*.* * shall be just and reasonable, and any such rate or 
charge that is not just and reasonable is hereby declared to 
be unlawful." Thus rates are either just and reasonable or 
they are unlawful. The two phrases are mutually exclusive and 
collectively exhaustive. And, to borrow the old smoking car 
joke, a rate may never be just a little bit unlawful. 


In this proceeding, as in virtually all proceedings under 
Section 4 of the Act, the Commission took action when these 
rates were filed with us to ensure that the rates would not 
become effective until the question of their lawfulness had 
been answered. Notice the language in the Order in Docket 
G-9498, for example, issued October 18, 1955. We found it was 
“necessary and proper" to "enter upon a hearing concerning the 
lawfulness of the said proposed change." We ordered that such 
a hearing be held “concerning the lawfulness" of the proposed 
rates and suspended their use pending the "decision thereon." 
In other words, the purpose of the order, the investigation and 
the hearing was to answer the question whether the rates were 


just and reasonable or whether they were unlawful. If they 
were found to be just and reasonable, they would be lawful. If 
they were not, they would be unlawful... Remember we had raised 
this doubt in the same suspension order. We said that the pro- 
posed rates “have not been shown to be justified and may be un- 
just, unreasonable * * * or otherwise unlawful.” 


The Order Terminating Proceedings issued August 6, 1959, 
and the order issued herein purport to "terminate" (whatever 
the legal significance of that verb) this investigation of the 
proposed rates without a decision on the lawfulness of the 
rates. This is contrary to our own order and to the statute. 
In fact we say that the rates may be permitted to become effec- 
tive “irrespective of our findings as to their justness and 
reasonableness", which is another way of saying, irrespective 
whether they are lawful or not. This we may not do. 


The power of a regulatory commission to terminate an in- 
vestigation which it commenced itself is not an unlimited one. 
Section 16 of the Natural Gas Act, for example, grants us broad 
authority to revoke orders previously issued but not if to do 
so would attempt what other Sections of the Act had prohibited 
us from doing. Hence, if the effect of terminating this 
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proceeding is to allow rates to become effective that may have 
been unlawful, the action is effective to achieve that; purpose 
only if it does so for reasons that would be sufficient to 

support the conclusion that they were not unlawful. 


Even in a much less serious context the courts have re- 
manded proceedings to regulatory commissions because of the 
absence of adequate reasons for their actions. 


Examples are understandably rare in the regulatory litera- 
ture and published decisions wherein Commissions have attempted 
to permit rates to become effective without a finding of just- 
ness and reasonableness after initiating an investigation to 
determine whether they were just and reasonable. The probable 
attitude of the Federal courts can be quickly estimated, how- 
ever, from the few cases in which a somewhat similar issue has 
arisen. Until very recently Interstate Commerce Commission 
had occasionally followed the practice of vacating a suspension 
order before the expiration of the seven-month period |jof sus- 
pension provided in the Interstate Commerce Act, -meanwhile con- 
tinuing the investigation into the justness and reasonableness 
of the rates, but in the orders to do so only "boiler plate" 
type of reasons were used. In Amarillo-Borger ee . 
United States, 138 F. Supp. 411; The Lon Island Railroad Com- 
pany v. United States of America, 140 F. Supp. 823; and Dixie 
Carriers v. United States of America, 143 F. Supp. 844, three- 
judge statutory courts=/ convened pursuant to the so-called 
Urgent Deficiencies Act remanded such orders. The courts 
made it plain that while the failure to suspend a rate filed 
with the Commission was not reviewable, the vacation of a sus- 
pension once initiated was something else again. In the 
Amarillo-Borger case Circuit Judge Brown, writing for) the 
three-judge statutory court, handled the question of exhaustion 
of administrative remedies and the review of the vacation 
order this way: 


A proper regard for the whole reach of the Adminis- 
trative Procedure Act and its long legislative history 
will not support an argument which would automatically 
remove from its protection substantially every administra- 
tive agency to whom was entrusted judgment and discretion 


—————— 
i/ These Courts are of like jurisdiction to the U. S. Court of 
Appeals. 


in its administrative decision. This language was used 
to assure that judicial review would not be contrived 
where it was plain that none was intended, and where 
the action under inquiry was one wholly within the 
right of the agency to grant or refuse, allow or deny, 
with no statutory or similar standard established upon 
which to base its action. But the exercise of discre- 
tion, the making of judgments, and the issuance of 
sanctions, 5 U.S.C.A..§ 1001(£), upon the basis of ad- 
ministrative expertise are precisely the matters which 
Congress in this important legislation intended should 
be under, not exempt from, the Administrative Procedure 
Act. (138 F. Supp. 411 at 418.) [footnote omitted] 


That Court later commented: "The Commission may, as any other 
body, have the right to change its mind, but its action must 
demonstrate the 'reasons or basis therefor!" (138 F. Supp. 
411 at 420.) And in conclusion the Court said, "We do not 
mean to say that Complainants are entitled to a suspension; 
but when one has validly issued it can be rescinded only by 
lawful methods." (Ibid.) 


In an even more recent proceeding involving a similar 
issue another three-judge court considered the reviewability 
of the same issue, stating it this way: 


The question presented is whether the Commission, once 
having entered a suspension order, may properly vacate 
the same without first affording the interested parties 
a hearing. Involved in this question is whether the 
action of the Commission in vacating the suspension order 
is reviewable. For the reasons set forth in the cases 
cited [Amarillo-Borger, Long Island Railroad and Dixie 
Carriers] we hold that it is reviewable. (Atlantic 
Coast Line Railroad Company, et al. v. United States of 
America, et al., Civil Action No. 2794, U.S.D.C., .E.D. 
Va., November 5, 1958, page 5, slip opinion.) 


While the judicial language cited above was directed to 
orders of the Interstate Commerce Commission it applies with 
even greater emphasis, it seems to me, to the matters before 
us here. If it is \unlawful to "vacate a suspension order" 
without a detailed and specific finding of the basis for the 
vacation despite the fact that the justness and reasonable- 
ness of the proposed rates would continue under investigation, 
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a fortiori, it is unlawful to vacate a suspension without any 
intention of continuing the investigation. 


Some insight into the state of the law will be obtained 
from an examination of the injuries which the court was trying 
to prevent in the Interstate Commerce Commission appeals and 
by comparing these with those we are attempting to avoid in 
our regulation. In the railway and motor carrier industries, 
unlike the natural gas industry, the overwhelming bulk of new 
rate filings contemplate decreases rather than increases in 
rates. For example, the most recent annual report of|the 
Interstate Commerce Commission states, "A total of 4,532 rate 
adjustments involving changes in tariffs and schedules of rail, 
motor, water, freight forwarder, express and pipeline! carriers 
were disposed of by the Board of Spspension, Division 2 or 
the Commission. * * * Of the total, 137 represented increases, 
4,280 reductions, 82 both increases and reductions, and 33 
neither increases nor reductions." (724 Ann. Rep. Interstate 
Commerce Commission, p. 35) 


In all four of the cases cited above, rate reductions 
were involved. It seems plain that when a reduction is pro- 


posed to meet competition the suspension of that reduction pre- 
vents the proponent of the rate from retaining the traffic or 
from gaining it. By the same token, a vacation of that sus- 
pension, even while the rate continues to be under investiga- 
tion, would permit the proponent to retain or gain some of the 
traffic. The injury to the competing carriers from a| vacation 
of a suspension is obvious. 


Now, in the current practice of the natural gas industry 
the thrust is quite the other way. As pointed out in; the Order 
Terminating Suspension Proceedings, as of March 31, 1959 we had 
suspended a total of 2,317 independent producer rate filings, 
all of which were increases. The purpose of the suspension 
and investigation here was not primarily to protect competition 
but entirely to protect the consumer. Accordingly, any 
attempt to vacate or terminate the suspension and the) proceed- 
ing should be considered in the light of whether the reasons 
for doing so are adequate for the protection the suspension 
is supposed to give. 


By the orders to which I object we are doing much more 
than permitting rates to become effective, meanwhile continuing 


our investigation. I have had no objection to orders that had 
the effect of shortening suspension periods to less than the 
statutory periods when conditions justified it. I strongly 
object, however, to the discontinuance of the proceeding with- 
out making the finding which we set out to make in the first 
instance. 


The Courts have been very strict in such cases even 
though the Interstate Commerce Commission does not more than 
terminate the suspension while maintaininy the investigation. 
This extraordinary care is especially noteworthy in view of 
the protection that is available to those who would be ad- 
versely affected by the ending of an investigation. I refer 
to the powers of reparations available under Section 15 of 
Part I of the Interstate Commerce Act and (until recently; at 
least) under Section 217 of Part II of that Act. The Natural 
Gas Act, of course,’ confers no reparations powers at all on 
us, and any increase improperly or unlawfully collected may 
never be recovered by an aggrieved party such as, for example, 
Monneapolis Gas Company in these proceedings. 


I conclude that before an order that terminates an in- 
vestigation which was originated in the manner and for the 
purpose of this particular investigation, and permits a pro- 
posed increase in rates to become effective, may become an 
effective and binding order, it must reach a conclusion that 
the proposed rates are not more than just and reasonable. 


Since the order for which rehearing is sought does not 
do so, it was unlawful and should be reconsidered. 


On the assumption, however, that the order purports to 
make such a finding I now show how it is insufficient in law, 
and even on that account, should be reheard. 


The general principle of law is that a rate schedule 
whose effectiveness has been suspended may not be permitted to 
become effective unless the Commission gives adequate reasons 
for its action. It is not, in other words, a purely dis- 
cretionary act. Even.if the rates are merely permitted to be 
charged during the pendency of the investigation with the 
proponent standing liable through refund obligations or 
through a suit for reparations for so much as may ultimately 
be found unjustified, the Commission is held to a strict state- 
ment of its reasons. But, if the rate is to be permitted to 
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become effective for the future with no provision for /refund- 
ing the overcharge, if any, that might be paid, the standard 
must be even stricter. Indeed, since under conditions such as 
those prevailing in this proceeding, even the investigation it- 
self is permanently terminated, along with the suspension, the 
requirements of the statute are that the rates must be found 
just and reasonable before such a termination is proper under 
the Act. 


Consider now whether this order will stand up as a find- 
ing of justness and reasonableness. 


The reasons relied on in these orders might be persuasive 
and indeed, even conclusive, at a point when regulation of 
producer prices is more mature. Indeed, evidence of compara- 
tive prices is always meaningful. But when we have no cali- 
brated measuring rod with which to start the calculation, 
comparison of one rate with another for purposes of measuring 
absolute justness and reasonableness (as opposed to relative 
justness and reasonableness) is futile and misleading. Until 
we know whether the whole rate, not only the increase! in the 
rate, is just and reasonable we may not accurately and lawfully 
say that an increased rate is just and reasonable. And, to 
date, we have not yet calibrated the measuring stick that will 
be used for the original determination. 


Desirable, simple and attractive though this procedure 
of majority may be, it still does not conform to the Act. And, 
to use the words of the Commission majority (Chairman Kuyken- 
dall, Commissioners Kline and Hussey) in commenting on my 
position in the Niagara Falls case (Power Authority of the 
State of New York, Praject 2216, Order 317, February 2, 1959) 
page 3 mimeo: 


[w]e cannot permit our judgment to be swayed by jour 
personal views of what is desirable but must administer 
the laws as passed by the Congress and as interpreted 
by the courts. 


It was Holmes, I believe, who first said “general principles 
do not decide concrete cases."2/ A general principle, in its 


ee oe ee 
2 
2/ Lochner v. New York 198 U.S. 45, 74 (dissenting) 


application to the facts in this case, however, is determina- 
tive indeed. For the validity of the majority's position, I 
think, depends on whether the universally recognized, fre- 
quently restated principle is to be followed that revenue re- 
quirements form the’ starting point of rate regulation of the 
independent producer. The courts have said so. We have said 
so in the past with the lone exception of Opinion 310, which 
was never appealed. We ought to say so again here. 


This Commission has been upheld consistently in its posi- 
tion that some evidence of revenue requirements of a producer 
is a sine qua non of a rate order. This tale needs no telling 
here. In fact, I know of no case, and there have been literally 
scores of them filed, wherein a court has said the Commission 
is not bound to start there. Likewise, I know of no case 
where a court has held we were in error because we insisted 
that any inquiry into the justness and reasonableness of a rate 
must consider revenue requirements of the proponent or pro- 
ponents. Indeed, even the language of the U. S. Court of 
Appeals for the Fifth Circuit relied upon by the majority in 
the earlier order in this proceeding supports that premise. 
Notice this language (appearing on page 3 of mimeograph Order 


Terminating Proceedings, issued August 6, 1959): 


We hold only that the proof adduced below was insuf- 
ficient to enable the Commission to determine whether 
the proposed rate was just and reasonable and further 
that the Commission may consider any evidence in arriv- 
ing at its conclusion that will aid it to determine 
whether a proposed rate is just and reasonable to the 
public and is not too low to yield a fair return on the 
producer's investment and a reasonable increment for _ex- 
ploration and ‘development. [Emphasis supplied.] Forest 
Oil Corporation, et al. v. F.P-.C., CAS, No. 16844, de- 
cided Pebruary 20, 1959. 


There was no cost or revenue requirements evidence in that 
proceeding. Obviously, it would be impossible to know whether 
the producer was earning a fair return on its investment, to 
say nothing of whether he was receiving enough for explora- 
tion and development, without some idea what his revenue re- 
quirements were, what his investment was, what his return ought 
to be and how much he might need for exploration and develop- 
ment. Yet this very language is cited by majority to support 


a conclusion that none of these things is essential to a find- 
ing in a rate order: 


I think our consistent position is the correct one. With- 
out burdening this statement with an unnecessary catalog of 
what elements of revenue and costs are required for what units 
of production in order to satisfy the Statute3/ I content my- 
self with pointing out that whatever they may be, th are ab- 
sent here from the list of considerations that moved majority. 
As the U. S. Court of Appeals for the District of Columbia 
said recently in Episcopal Theological Seminary of She South- 
west, et al. v. F.P.C., No. 14581, decided June 18, 1959, slip 
opinion p. 15: 


The primary aim of the Natural Gas Act is "to protect 
consumers against exploitation at the hands of natural 
gas companies."26/ one aid to such an aim is to| weigh. 
the needs of the gas companies by an examination) of its 
costs and profits. What better test could there| be as 
to the reasonableness of existing or proposed rates to 
a company than a careful analysis of the evidence as to 
its recent earnings?27/ That _ is one of the elements of 
of any rate-testing method. [Emphasis mine.] 


26/ [F.P.c. v. Hope Gas Co., 320 U.S. 591, 610] 
27/ cf. Bel Oil Corp. v. Federal Power Commn., 255 
FP. 2d 548; City of Detroit v. Federal Power Commn., 
230 F. 2a 810, 818; Union Oil Co. of California, 
16 F.P.C. 100, 108-110. 


I thoroughly agree that "a careful analysis of the evidence as 


to its recent earnings * * * is one of the elements of any rate- 
testing method." 


See also Pan American Petroleum Corporation v. Federal 


3/ For a rather comprehensive discussion of my views = the 
t 


applicability of conventional eminent domain conc s of 
ratemaking to producer pricing and other subjects of rele- 
vance here, see Georgetown Law Journal, Vol. 44, No. 4 
(June 1956), p. 555, my article, entitled: “General Con- 
siderations: A Nation's Natural Gas Pains." 


-15d- 


Power Commission, 269 F. 2d 228, cert. denied November 16, 
1959. That decision affirmed the Commission's disallowance 

of a periodic escalation for failure to submit any evidence of 
costs or profits. If there is any inconsistency between the 
Fifth Circuit and the D. C. Circuit (and I see none for the 
reasons noted above) the U. S. Supreme Court was unwilling to 
take jurisdiction on that account. And if there were any error 
in the Pan American! case (a conclusion I also deny) the Supreme 
Court was unable to justify jurisdiction on that account 
either. 


Since this order is deficient because it does not contain 
the findings on the! basic jurisdictional fact whether the 
rates were sufficient for the revenue requirements of this 
particular producer, it fails as an order making a finding of 
justness and reasonableness. Since such a finding of justness 
and reasonableness is a basic jurisdictional fact that must be 
found before this investigation into a rate schedule may be 
terminated, the order that purports to do so is legally in- 
sufficient. Accordingly, I dissent from this order on an 
application for rehearing that fails to do so. 


There is one final reason which prompts my disagreement 
with majority. This order states that to terminate an in- 
vestigation and permit rates to go into effect is a discre- 
tionary act. If this principle is followed to its logical 
conclusion, it will permit investigations of rate increases to 
be terminated and higher rates placed into effect with, prac- 
tically speaking, no opportunity for judicial review. 


Historically, the only bases for review of Commission 
rate orders are whether there is (1) compliance with the statu- 
tory standard, (2) ‘arbitrariness, (3) confiscation without due 
process. Overwhelmingly, the most important cases, both in 
terms of number and content, that have been considered by re- 
viewing courts have been decided on the last ground, the con- 
stitutional one of confiscation and violation of due process. 


The first two/reasons are inapplicable under the reasoning 
of this order because majority contends that termination of an 
investigation is a'idiscretionary act. If that is correct, it 
conforms to the statute to terminate on our discretion, thus 
meeting the first basis for review. Next is the contention of 
arbitrariness. In'view of the traditional, unvarying and quite 
proper latitude given to regulatory agencies and the extreme 
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rarity of decisions in which Commission expertise has been con- 
sidered arbitrary enough to cause reversal, it is plain that 
such an avenue of appeal is anything but encouraging. 


But, there has been no determination of revenue require- 
ments, value of property, producers' investment, amount needed 
for exploration or development or of any other elements that 
measure property value. Accordingly, there could be and has 
been no way of knowing whether property has been confiscated 
without due process of law. It has been horn book regulatory 
law since at least 18944/ that the constitutional guarantee 
against confiscation of property without due process prevented 
the government from fixing rates lower than necessary to yield 
a fair return on the value of the property devoted to| the pub- 
lic service. Nothing in the Natural Gas Act deprives| inde- 
pendent producers of this right nor confines it to pipeline 
companies. Yet this opportunity would be denied to independent 
producers under the approach of majority. -Accordingly, it 
would make the case nonreviewable under the due process and 
confiscation theory as well. As such, of course, it violates 
the due process clause of the Federal Constitution. For this 
reason: alone it should not stand. 


a UTNENE EnEEEER REE 
William R. Connole, Commissioner 


4/ Reagan v. Farmers Loan and Trust Co. 154 U.S. 362 


